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Washington, Saturday, February 11, 1939 


The President 


EXECUTIVE ORDER 

Authorizing the Appointment of Fred¬ 
erick Morgan Davenport to a Classi¬ 
fied Position in the Civil Service 
Commission and Designating Him as 
a Member and Chairman of the Coun¬ 
cil of Personnel Administration 

By virtue of and pursuant to the 
authority vested in me by paragraph 
Eighth, subdivision SECOND, section 2 
of the Civil Service Act (22 Stat. 403, 
404), and as President of the United 
States, it is hereby ordered that Freder¬ 
ick Morgan Davenport may be appointed 
to a classified position in the Civil Serv¬ 
ice Commission; and I hereby designate 
the said Frederick Morgan Davenport as 
a member and Chairman of the Coun¬ 
cil of Personnel Administration estab¬ 
lished by section 7 of Executive Order 
No. 7916 of June 24, 1938, 1 such desig¬ 
nation to become effective upon his ac¬ 
ceptance of the appointment herein 
authorized. 

Franklin D Roosevelt 

The White House 

February S, 1939 . 

[No. 80451 

[P. R. Doc. 39-476; Piled, February 9. 1939; 

2:49 p. m.J 


Rules, Regulations, Orders 


TITLE 16—COMMERCIAL PRACTICES 
FEDERAL TRADE COMMISSION 
[Docket No. 3232J 

In the Matter of American Optical 
Company et al. 

Sec. 3.45 (e) (2) Discriminating in 
price — Indirect discrimination — Cumu¬ 
lative discounts. — Discriminating in 
Price, in connection with distribution 
and sale of optical and ophthalmic prod¬ 
ucts in commerce between the states‘and 

1 3 P. R. 1526 DI. 


in District of Columbia, and on the part 
of respondent association and respond¬ 
ent corporation, their officers, etc., be¬ 
tween different purchasers of such 
products of like grade and quality, by 
(a) granting or allowing, under re¬ 
spondents' "big dealer" (retailer) dis¬ 
count plan, cumulative or volume dis¬ 
counts on stock lenses, frames and 
mountings (items or types in greatest 
demand and making up bulk of pur¬ 
chases of respondents' customers), on 
basis certain monthly or yearly aggre¬ 
gate purchases of all items included, 
whether themselves subject or not to 
such discounts, and irrespective of size 
or number of orders thus aggregated, 
and including among said items last re¬ 
ferred to as not themselves subject to 
such discounts, prescription purchases 
and purchase of machinery and oph- 
thalmological equipment; or by (b) con¬ 
tinuing in effect, as described, respond¬ 
ents' “big dealer" (retailer) discount 
plan, differentials of which plan failed 
to make only due allowances for or to 
bear any consistent relation to differ¬ 
ences, if any, in cost of sale or delivery 
of stock merchandise resulting from the 
differing quantities in which sale and 
delivery is made to different customers 
under said plan; with result that, while 
substantial number of respondents' cus¬ 
tomers were able to secure discounts 
provided in their "big dealer" discount 
schedule, many other customers, en¬ 
gaged in competition with such "big 
dealers” in use and sale of respondents' 
said products, did not receive benefit of 
such discounts, and with result that ef¬ 
fect of such discrimination in price had 
been to injure and might be to injure, 
destroy or prevent competition with re¬ 
spondents' retailer customers receiving 
benefit of such discrimination, and ef¬ 
fect thereof was and might be sub¬ 
stantially to lessen competition or tend 
to create a monopoly in the line of com¬ 
merce in which respondents were en¬ 
gaged, or to injure, destroy or pre¬ 
vent competition with respondents in 
both the wholesale and manufacturing 
fields; prohibited. (Sec. 2 (a), 59 Stat. 
1526; 15 U. S. C., Supp. IV. Sec. 13 (a)) 
[Cease and desist order, American Op- 
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tical Company et al., Docket 3232, Jan¬ 
uary 21, 19391 

Sec. 3.45 <e) (2) Discriminating in 
price—Indirect discrimination — Cumula¬ 
tive discounts . Discriminating in price, 
in connection with distribution and sale 
of optical and ophthalmic products in 
commerce between the states and in 
District of Columbia, and on the part 
of respondent association and respond¬ 
ent corporation, their officers, etc., be¬ 
tween purchasers of ophthalmic stock 
merchandise and equipment who also 


purchase merchandise from respondents 
on prescriptions for single pairs of 
glasses, or employ respondents to fill 
such prescriptions, and other purchasers 
of such merchandise and equipment who 
do not purchase from respondents on 
prescriptions or employ respondents to 
fill prescriptions, unless such price dif¬ 
ferences make only due allowance for 
differences in cost of selling or deliver¬ 
ing such stock merchandise and equip¬ 
ment to such purchasers resulting from 
the differing methods or quantities in 
which such stock merchandise and 
equipment is sold and delivered, pro¬ 
hibited: subject to provision that such 
prohibition shall not be construed to 
prevent said respondents from showing 
that any such discount, rebate or other 
price reduction made or offered to be 
made by them was given in good faith 
to meet an equally low price of a com¬ 
petitor or the services or facilities fur¬ 
nished by a competitor, or from grant¬ 
ing any discounts, rebates or price re¬ 
ductions permitted by law. (Sec. 2 (a) 
59 Stat. 1526; 15 U. S. C., Supp. IV. sec. 
13 (a)) [Cease and desist order, 

American Optical Company et al., 
Docket 3232, January 21, 19391 
Sec. 3.45 (e) (2) Discriminating in 
price—Indirect discrimination — Cumu¬ 
lative discounts. Discriminating in 
price, in connection with distribution 
and sale of optical and ophthalmic 
products in commerce between the states 
and in District of Columbia, and on the 
part of respondent association and re¬ 
spondent corporation, their officers, etc., 
between different purchasers of such 
products of like grade and quality by 
granting or allowing any other cumu¬ 
lative or volume discounts, rebates or 
price reductions, where the effect of such 
discrimination may be substantially to 
lessen competition or tend to create a 
monopoly in a line of commerce in 
which respondents or their customers are 
engaged, or to injure, destroy or prevent 
competition with respondents or with 
any of their customers, except where 
such discounts,' rebates or price reduc¬ 
tions make only due allowance for dif¬ 
ferences in cost resulting from the differ¬ 
ing methods or quantities in which such 
products are to such purchasers sold 
and delivered during the period of time 
for which such discounts, rebates or 
price reductions are granted or allowed, 
prohibited; subject to provision that 
such prohibition shall not be construed 
to prevent said respondents from show¬ 
ing that any such discount, rebate or 
other price reduction made or offered 
to be made by them was given in good 
faith to meet an equally low price of a 
competitor or the services or facilities 
furnished by a competitor, or from 
granting any discounts, rebates or price 
reductions permitted by law. (Sec. 2 
(a), 59 Stat. 1526; 15 U. S. C. Supp. 
IV, sec 13 (a)) LCease and desist or¬ 
der, American Optical Company et al., 
Docket 3232, January 21, 19391 


































697 


FEDERAL REGISTER, Saturday, February 11, 1939 


United States of America—Before 
Federal Trade Commission 

At a regular session of the Federal 
Trade Commission, held at its office In 
the City of Washington, D. C., on the 21st 
day of January, A. D. 1939. 

Commissioners: Robert E. Freer, 
Chairman; Garland S. Ferguson. Charles 
H. March, Ewin L. Davis, William A. 
Ayres. 

In the Matter of American Optical 
Company, a Voluntary Association 
and All Its Members; George B. 
Wells, Individually and as President 
of American Optical Company, an As¬ 
sociation; Ira Mosher, Individually 
and as Vice President and General 
Manager of American Optical Com¬ 
pany, an Association; Charles O. Coz- 
zens, Individually and as Vice Presi¬ 
dent in Charge of Sales of American 
Optical Company, an Association; 
John M. Wells, Individually and as 
Vice President in Charge of Research 
Laboratory of American Optical Com¬ 
pany, an Association ; Edward E. Wil¬ 
liams, Individually and as Treasurer 
of American Optical Company, an As¬ 
sociation; A. Turner Wells, Individ¬ 
ually and as Secretary of American 
Optical Company, an Association; 
Albert B. Wells, Individually and as 
Chairman of the Board, and as Repre¬ 
sentative of the Board of Directors 
of American Optical Company, an As¬ 
sociation; and American Optical Com¬ 
pany, a Corporation, Respondents 

order to cease and desist 

This proceeding having been heard 1 
by the Federal Trade Commission upon 
the complaint of the Commission, the 
joint answer of the respondents, and a 
stipulation as to the facts signed by 
counsel for the Commission and counsel 
for the respondents in which it is pro¬ 
vided that the statement of facts con¬ 
tained therein may be accepted as the 
facts in this proceeding in lieu of testi¬ 
mony in support of the charges stated 
in the complaint and in opposition there¬ 
to, and the taking of testimony and 
all intervening procedure having been 
waived, and the Commission being of 
the opinion that said respondents have 
violated the provisions of Section 2 (a) 
of an Act of Congress approved October 
15, 1914, entitled “An Act to supple¬ 
ment existing laws against unlawful re¬ 
straints and monopolies, and for other 
purposes’' (the Clayton Act), as 
amended, and having made its report 
stating its findings as to the facts, which 
report is made a part hereof, 

It is ordered, That the respondents, 
American Optical Company, an associa¬ 
tion, and American Optical Company, a 
corporation, and their respective officers, 
members, representatives, agents and 
employees, in connection with the dis¬ 
tribution and sale of optical and oph- 

1 3 P. R. 2315 DI. 


thalmic products in commerce between 
the states and in the District of Colum¬ 
bia, do forthwith cease and desist 

1. From discriminating in price be¬ 
tween different purchasers of such prod¬ 
ucts of like grade and quality, either 
directly or indirectly, by granting or al¬ 
lowing the cumulative or volume dis¬ 
counts described in Paragraph Seven of 
said Findings as to the Facts, or by con¬ 
tinuing in effect the “big dealer” dis¬ 
count plan in said paragraph described. 

2. From discriminating in price be¬ 
tween purchasers of ophthalmic stock 
merchandise and equipment who also 
purchase merchandise from respondents 
on prescriptions for single pairs of 
glasses, or employ respondents to fill such 
prescriptions, and other purchasers of 
such merchandise and equipment who do 
not purchase from respondents on pre¬ 
scriptions or employ respondents to fill 
prescriptions, unless such price differ¬ 
ences make only due allowance for dif¬ 
ferences in cost of selling or delivering 
such stock merchandise and equipment 
to such purchasers resulting from the 
differing methods or quantities in which 
such stock merchandise and equipment 
is sold and delivered. 

3. From discriminating in price be¬ 
tween different purchasers of such prod¬ 
ucts of like grade and quality by grant¬ 
ing or allowing any other cumulative or 
volume discounts, rebates or price reduc¬ 
tions, where the effect of such discrimina¬ 
tion may be substantially to lessen com¬ 
petition or tend to create a monopoly in 
a line of commerce in which respond¬ 
ents or their customers are engaged, or 
to injure, destroy or prevent competition 
with respondents or with any of their 
customers, except where such discounts, 
rebates or price reductions make only 
due allowance for differences in cost re¬ 
sulting from the differing methods or 
quantities in which such products are to 
such purchasers sold and delivered dur¬ 
ing the period of time for which such 
discounts, rebates or price reductions are 
granted or allowed. 

Nothing contained in paragraphs 2 or 3 
hereof shall be construed to prevent said 
respondents from showing that any such 
discount, rebate or other price reduction 
made or offered to be made by them was 
given in good faith to meet an equally low 
price of a competitor or the services or 
facilities furnished by a competitor, or 
from granting any discounts, rebates or 
price reductions permitted by law. 

It is further ordered that said respond¬ 
ents, within sixty days after service upon 
them of this Order, shall file with the 
Commission a report in writing setting 
forth in detail the manner and form in 
which they have complied and are com¬ 
plying with this Order. 

By the Commission. 

[seal] Otis B. Johnson, 

Secretary. 

|F. R. Doc. 39-477; Filed, February 9, 1939; 

3:35 p. m.j 


f Docket No. 3233 J 

In the Matter of Bausch & Lome Optical 
Company, et al. 

Sec. 3.45 (e) (2) Discriminating in 
price—U ndue discrimination — Cumula¬ 
tive discounts . Discriminating in price, 
in connection with distribution and sale 
of optical and opthalmic products in com¬ 
merce between the states and in the Dis¬ 
trict of Columbia, and on the part of re¬ 
spondent manufacturer, distributor and 
seller, and respondent wholesalers, its 
selling affiliates (majority voting stock of 
which it controls, and selling policies of 
which are coordinated by it), their of¬ 
ficers, etc., between different purchasers 
of such products of like grade and quality, 
by (a) granting or allowing, under their 
“big dealer” (retailer) discount plan, 
cumulative or volume discounts on stock 
lenses, frames and mountings (items or 
types in greatest demand and making up 
bulk of purchases of the optical retailers), 
on basis certain monthly or yearly ag¬ 
gregate purchases of all items included, 
whether themselves subject or not to such 
discounts, and irrespective of size or num¬ 
ber thus aggregated, and including among 
items referred to as not themselves sub¬ 
ject to such discounts, prescription pur¬ 
chases, “net” items, and purchases of 
machinery, or by (b) continuing in effect, 
as described, their said “big dealer” (re¬ 
tailer) discount plan, differentials of 
which fail to bear any consistent rela¬ 
tion to size of single orders or differences * 
in cost of sale and delivery per dollar of 
merchandise as between different pur¬ 
chasers, or to make only due allowance 
for differences, if any, in cost of sale or 
delivery resulting from differing methods 
or quantities in which sale and delivery is 
made to different purchasers under said 
plan; with result that small optometrists 
and opticians did not receive such dis¬ 
counts and could not purchase in suffi¬ 
cient volume to qualify for them, they 
discriminated in price in favor of a sub¬ 
stantial number of their larger customers, 
and effect of such discrimination in price 
had been to injure, and might be to in¬ 
jure. destroy or prevent competition with 
their customers receiving benefit of such 
discrimination, and was, and might be. 
substantially to lessen competition or 
tend to create a monopoly in the lines of 
commerce in which they were respective¬ 
ly engaged, and to injure, destroy or pre¬ 
vent competition with them by other 
wholesalers, and with respondent manu¬ 
facturer, distributor and seller, by limited 
line manufacturers of optical goods; pro¬ 
hibited. (Sec. 2 (a), 59 Stat. 1526; 15 
U. S. C.. Supp. IV. sec. 13 (a)) [Cease 
and desist order, Bausch & Lomb Op¬ 
tical Company et al.. Docket 3233, Janu¬ 
ary 21, 1939J 

Sec. 3.45 (e) (2) Discriminating in 
price — Undue discrimination—Cumula¬ 
tive discounts. Discriminating in price, 
in connection with distribution and sale 
of optical and ophthalmic products in 
commerce between the states and in the 
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District of Columbia, and on the part of 
respondent manufacturer, distributor 
and seller, and respondent wholesalers, 
its selling affiliates (majority voting stock 
of which it controls, and selling policies 
of which are coordinated by it), their 
officers, etc., between purchasers of 
ophthalmic stock merchandise and 
equipment who also purchase merchan¬ 
dise from respondents on prescriptions 
for single pairs of glasses, or employ 
respondents to fill such prescriptions, 
and other purchasers of such merchan¬ 
dise and equipment who do not purchase 
from respondents on prescriptions or 
employ respondents to fill prescriptions, 
unless such price differences make only 
due allowance for differences in cost of 
manufacturing, selling or delivering such 
stock merchandise and equipment to 
such purchasers resulting from the dif¬ 
fering methods or quantities in which 
such stock merchandise and equipment 
is sold and delivered, prohibited; subject 
to provision that such prohibition shall 
not be construed to prevent said re¬ 
spondents from showing that any such 
discount, rebate or other price reduction 
made or offered to be made by them 
was given in good faith to meet an 
equally low price of a competitor or the 
services or facilities furnished by a com¬ 
petitor. or from granting any discounts, 
rebates or price reductions permitted by 
law. (Sec. 2 (a), 59 Stat. 1526; 15 
4 U. S. C., Supp. IV. sec. 13 (a)) [Cease 
and desist order. Bausch & Lomb Optical 
Company et al.. Docket 3233. January 21, 
19391 

Sec. 3.45 (e) (2) Discriminating in 
price—Undue discrimination — Cumula¬ 
tive discoujits. Discriminating in price, 
in connection with distribution and sale 
of optical and ophthalmic products in 
commerce between the states and in the 
District of Columbia, and on the part 
of respondent manufacturer, distributor 
and seller, and respondent wholesalers, 
its selling affiliates (majority voting 
stock of which it controls, and selling 
policies of which are coordinated by it), 
their officers, etc., between different pur¬ 
chasers of such products of like grade 
and quality by granting or allowing any 
other cumulative or volume discounts, 
rebates or price reductions, where the 
effect of such discrimination may be 
substantially to lessen competition or 
tend to create a monopoly in a line of 
commerce in which respondents or their 
customers are engaged, or to injure, 
destroy or prevent competition with re¬ 
spondents or with any of their custom¬ 
ers, except where such discounts, rebates 
or price reductions make only due al¬ 
lowance for differences in cost of manu¬ 
facture. sale or delivery resulting from 
the differing methods or quantities in 
which such products are to such pur¬ 
chasers sold and delivered during the 
period of time for which such dis¬ 
counts, rebates or price reductions are 
granted or allowed, prohibted; subject 


to provision that such prohibition shall 
not be construed to prevent said re¬ 
spondents from showing that any such 
discount, rebate or other price reduc¬ 
tion made or offered to be made by them 
was given in good faith to meet an 
equally low price of a competitor or the 
services or facilities furnished by a com¬ 
petitor, or from granting any discounts, 
rebates or price reductions permitted by 
law. (Sec. 2 (a), 59 Stat. 1526; 15 
U. S. C., Supp. IV, sec. 13 (a)) [Cease 
and desist order, Bausch & Lomb Opti¬ 
cal Company et al., Docket 3233, Janu¬ 
ary 21, 19391 

United States of America—Before 
Federal Trade Commissioii 

At a regular session of the Federal 
Trade Commission held at its office in 
the City of Washington, D. C., on the 
21st day of January. A. D. 1939. 

Commissioners: Robert E. Freer. Chair¬ 
man; Garland S. Ferguson, Charles H. 
March, Ewin L. Davis. William A. Ayres. 

In the Matter of Bausch & Lomb Optical 
Company, a Corporation, Colonial Op¬ 
tical Company. Inc., a Corporation, 
McIntire. Magee & Brown Company, 
a Corporation, Riggs Optical Company 
Consolidated, a Corporation, Riggs 
Optical Company, Inc., a Corporation, 
Southeastern Optical Company, a Cor¬ 
poration, and The White-Haines Op¬ 
tical Company, a Corporation, Re¬ 
spondents 

order to cease and desist 

This proceeding having been heard 1 by 
the Federal Trade Commission upon the 
complaint of the Commission, the sepa¬ 
rate answers of the respondents, and a 
stipulation as to the facts signed by coun¬ 
sel for the Commission and counsel for 
all of the respondents in which it is pro¬ 
vided that the statement of facts con¬ 
tained therein may be accepted as the 
facts in this proceeding in lieu of testi¬ 
mony in support of the charges stated 
in the complaint and in opposition there¬ 
to, and the taking of testimony and all 
intervening procedure having been 
waived, and the Commission being of 
the opinion that said respondents have 
violated the provisions of Section 2 (a) 
of an Act of Congress approved October 
15, 1914, entitled “An Act to supplement 
existing laws against unlawful restraints 
and monopolies, and for other purposes’* 
(the Clayton Act), as amended, and hav¬ 
ing made its report stating its findings 
as to the facts, which report is made a 
part hereof. 

It is ordered , That the respondents, 
Bausch & Lomb Optical Company, Colo¬ 
nial Optical Company, Inc., McIntire, 
Magee & Brown Company, Riggs Optical 
"Company Consolidated, Riggs Optical 
Company, Inc., Southeastern Optical 


1 2 F. R. 2085 (2433 DI). 


Company, and The White-Haines Opti¬ 
cal Company, and their respective offi¬ 
cers, representatives, agents and em¬ 
ployees, in connection with the distribu¬ 
tion and sale of optical and ophthalmic 
products in commerce between the states 
and in the District of Columbia, do forth¬ 
with cease and desist: 

1. From discriminating in price be¬ 
tween different purchasers of such prod¬ 
ucts of like grade and quality, either 
directly or indirectly, by granting or 
allowing the cumulative or volume dis¬ 
counts described in paragraph Fourteen 
or said Findings as to the Facts, or by 
continuing in effect the “big dealer” dis¬ 
count plan in said Paragraph described. 

2. From discriminating in price be¬ 
tween purchasers of ophthalmic stock 
merchandise and equipment who also 
purchase merchandise from respondents 
on prescriptions for single pairs of 
glasses, or employ respondents to fill 
such prescriptions, and other purchasers 
of such merchandise and equipment who 
do not purchase from respondents on 
prescriptions or employ respondents to 
fill prescriptions, unless such price dif¬ 
ferences make only due allowance for 
differences in cost of manufacturing, 
selling or delivering such stock mer¬ 
chandise and equipment to such pur¬ 
chasers resulting from the differing 
methods or quantities in which such 
stock merchandise and equipment is sold 
and delivered. 

3. From discriminating in price be¬ 
tween different purchasers of such prod¬ 
ucts of like grade and quality by grant¬ 
ing or allowing any other cumulative or 
volume discounts, rebates or price reduc¬ 
tions, where the effect of such discrimi¬ 
nation may be substantially to lessen 
competition or tend to create a monop¬ 
oly in a line of commerce in which re¬ 
spondents or their customers are en¬ 
gaged, or to injure, destroy or prevent 
competition with respondents or with 
any of their customers, except where 
such discounts, rebates or price reduc¬ 
tions make only due allowance for differ¬ 
ences in cost of manufacture, sale or de¬ 
livery resulting from the differing 
methods or quantities in which such 
products are to such purchasers sold and 
delivered during the period of time for 
which such discounts, rebates or price 
reductions are granted or allowed. 

Nothing contained in paragraphs 2 or 
3 hereof shall be construed to prevent 
said respondents from showing that any 
such discount, rebate or other price re¬ 
duction made or offered to be made by 
them was given in good faith to meet 
an equally low price of a competitor or 
the services or facilities furnished by a 
competitor, or from granting any dis¬ 
counts, rebates or price reductions per¬ 
mitted by law. 

It is further ordered that each of said 
respondents, within sixty days after 
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service upon them of this Order, shall 
file with the Commission a report in 
writing setting forth in detail the man¬ 
ner and form in which it has complied 
and is complying with this Order. 

By the Commission. 

[seal] Otis B. Johnson, 

Secretary. 

[P. R. Doc. 39-478; Piled, February 9. 1939; 
3:36 p. m.J 


TITLE 17—COMMODITY AND 
SECURITIES EXCHANGES 

SECURITIES AND EXCHANGE COM¬ 
MISSION 

Securities Act of 1933 —Securities Ex¬ 
change Act of 1934 

ADOPTION OF RULE S-827 AND AMENDMENT 
NO. 33 TO INSTRUCTION BOOK FOR FORM 
A—2 

The Securities and Exchange Commis¬ 
sion, acting pursuant to authority con¬ 
ferred upon it by the Securities Act of 
1933, as amended, particularly Sections 
10 (b) and 19 (a) thereof, and finding 
that such action is necessary and ap¬ 
propriate in the public interest and for 
the protection of investors hereby takes 
the following action: 

1. The following new rule is adopted: 

Sec. 5.S-827 (Rule S-827). Statement 
required in prospectuses relative to 
stabilizing *—In any case in which the 
registrant or any of the underwriters 
knows or has reasonable grounds to be¬ 
lieve that it is intended to stabilize the 
price of any security to facilitate the 
offering of the registered security there 
shall be placed on the first or second 
page of every prospectus the following 
statement in capital letters: 

TO FACILITATE THE OFFERING. 
IT IS INTENDED TO STABILIZE THE 

PRICE(S) OF_ 

(Identify security (ies) In 

which stabilizing transactions will" be effected) 

ON___ 

(Identify exchange(s) on which stabiliz¬ 
ing transactions will be effected. If none 
omit this line) 

THIS STATEMENT IS NOT AN AS¬ 
SURANCE THAT THE PRICE(S) OF 
THE ABOVE SECURITY (IES) WILL 
BE STABILIZED OR THAT THE STA¬ 
BILIZING, IF COMMENCED. MAY 
NOT BE DISCONTINUED AT ANY 
TIME. (C. 38. sec. 10, 48 Stat. 81; c. 
404, sec. 205. 48 Stat. 906; 15 U. S. C. 
77j: c. 38, sec. 19, 48 Stat. 85; c. 404, sec. 
209, 48 Stat. 908; 15 U. S. C. 77s) 
tGen. Rules and Regs., Rule S-827, 
effective March 15, 19391 

2. The Instruction Book for Form A-2 
^ ec ‘ 6.A-2] is amended by inserting 

immediately following paragraph 6 un¬ 
der the caption Instructions as to News¬ 
paper Prospectuses, the following new 
Paragraph: 


6A. In any case in which the regis¬ 
trant or any of the underwriters knows 
or has reasonable grounds to believe that 
It Is intended to stabilize the price of 
any security to facilitate the offering of 
the registered security there shall be 
placed in the newspaper prospectus the 
following statement in capital letters: 

TO FACIL ITATE THE OFFERING, 
IT IS INTENDED TO STABILIZE THE 

PRICE(S) OF_ 

(Identify security (ies) In 


which stabUlzing transactions will be effected) 
ON_ 

(Identify exchange(s) on which stabiliz¬ 
ing transactions will be effected. If none, 

omit this line) 

THIS STATEMENT IS NOT AN AS¬ 
SURANCE THAT THE PRICE(S) OF 
THE ABOVE SECURITY (IES) WILL 
BE STABILIZED OR THAT THE STA¬ 
BILIZING, IF COMMENCED. MAY 
NOT BE DISCONTINUED AT ANY 
TIME. 

Adoption of Rule X-17A-2 and of 
Forms X-17A-1 , 2 and 3. 

The Securities and Exchange Commis¬ 
sion, deeming it necessary for the exer¬ 
cise of the functions vested in it and 
necessary and appropriate in the public 
interest and for the protection of in¬ 
vestors so to do, pursuant to authority 
conferred upon it by the Securities Ex¬ 
change Act of 1934, as amended, par¬ 
ticularly Sections 17 (a) and 23 (a) 
thereof, hereby takes the following 
action: 

1. The following new rule is adopted: 

Sec. 10.X-17A-2 (Rule X-17A-2). 
Reports of Certain Stabilizing Activ¬ 
ities. —(a) Every member of a national 
securities exchange, and every broker or 
dealer who transacts a business in secur¬ 
ities through the medium of any such 
member, and every broker or dealer regis¬ 
tered pursuant to section 15 1C. 404. sec. 
15, 48 Stat. 895; c. 462, sec. 3, 49 Stat. 
1377; c. 677, sec. 1, 52 Stat. 1070; 15 
U. S. C„ 78o and Sup. HI; 15 U. S. C. 
78o-3 J of the Securities Exchange Act of 
1934, as amended, who effects any trans¬ 
actions for the purpose of pegging, fix¬ 
ing or stabilizing (hereinafter referred 
to as stabilizing) the price of any secur¬ 
ity to facilitate an offering in respect 
of which a registration statement is filed 
under the Securities Act of 1933, as 
amended, shall send to the Commission 
in triplicate— 

(1) a report on Form X-17A-1 [Sec. 
11.X-17A-21 on the first business day 
following each day on which any pur¬ 
chase or sale of the offered security or 
the security being stabilized is effected 
by the manager of the stabilizing syndi¬ 
cate, as such, or if there is no such syndi¬ 
cate, by such member, broker or dealer, 
for his own account; 

(2) a report on Form X-17A-2 [Sec. 
ll.X-17a-21 on the first business day 
following each day on which such mem¬ 
ber, broker or dealer effects, for any ac¬ 


count, any purchase or sale of the offered 
security or the security being stabilized 
which is not otherwise reported on Form 
X-17A-1 [Sec. 11.X-17A-11; 

(3) reports on Form X-17A-1 [Sec. 
11.X-17A-11 within three business days 
following the date on which the stabiliz¬ 
ing is commenced, covering each day in 
the twenty days preceding such date on 
which such member, broker or dealer 
effected, for his own account, any pur¬ 
chase or sale of the offered security of 
the security being stabilized; and 

(4) a report on Form X-17A-3 [Sec. 
11-X-17A-31 within ten days following 
the first day on which each offering, 
which the stabilizing transactions are 
designed to facilitate, is made. 

(b) Promptly upon the termination of 
the stabilizing, notice of such termina¬ 
tion shall be given to the Commission. 
The reports required by clauses (1) and 
(2) of paragraph (a) shall be filed until 
the stabilizing is terminated and the 
Commission is so notified, except that if 
any stabilizer then has a short position 
in any such security, he shall send to 
the Commission a report on Form X- 
17A-1 [Sec. 11X-17A-1] on the first 
business day following each day on which 
the manager of the stabilizing syndicate, 
as such, effects any purchase to cover 
such short position, and a report on Form 
X-17A-2 [Sec. 11.X-17A-2] on the first 
business day following each day on which 
such stabilizer effects a purchase, other¬ 
wise than through such manager, to 
cover such short position. Separate re¬ 
ports shall be filed as to each such secur¬ 
ity and may be filed by one or more of 
the stabilizers on behalf of any of the 
stabilizers. For the purpose of this rule 
and the forms prescribed hereby, the 
term “offered security” includes any 
security of the same class. Reports filed 
pursuant to this rule will be available 
for public inspection after the stabilizers 
have filed all the reports required hereby. 
(C. 404, sec. 17, 48 Stat. 897; c. 462. sec. 
4, 49 Stat. 1379; 15 U. S. C., 78q and Sup. 
in. c. 404, sec. 23, 48 Stat. 901; c. 462, 
sec. 8. 49 Stat. 1379; 15 U. S. C. 78w and 
Sup. HI) [Gen. Rules and Regs., Rule 
X-17A-2, effective March 15, 19391. 

2. Forms X-17A-1 [Sec. 11JX-17A-1], 
X-17A-2 (Sec. 11.X-17A-21, and X-17A- 
3 [Sec. 11.X-17A-31 are hereby adopted, 
(c. 404, sec. 17, 48 Stat. 897; c. 462, sec. 
4, 49 Stat. 1379; 15 U. S. C.. 78q 

and Sup. in) [Forms X-17A-1, X-17A- 
2 and X-17A-3, effective March 15.19391. 

The foregoing rules, amendment and 
forms shall be effective on March 15,1939, 
but shall not apply in any case in which 
the registration statement under the 
Securities Act of 1933, as amended, be¬ 
comes effective before such date. 

By the Commission. 

[seal! Francis P. Brassor. 

Secretary . 

[F. R. Doc. 39-491; Filed, February 10, 1939; 

11:14 a. ni-J 
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TITLE 2&—INTERNAL REVENUE 

BUREAU OP INTERNAL REVENUE 
[Regulations 101] 

Income Tax Under the Revenue Act of 
1938 

[The Table of Contents and Chapters 
I-IX appeared in the Federal Register 
for Friday, February 10, 1939.) 

chapter x 

Corporations Exempt From Tax 

Subtitle C—Supplemental Provisions, 

Supplement A—Rates of Tax (Supple¬ 
mentary to Subtitle B, Part I) 

Sec. 101. Exemptions from tax on corpo¬ 
rations. —The following organizations shall 
be exempt from taxation under this title— 

Art. 101-1. Proof of exemption .—A 
corporation is not exempt merely be¬ 
cause it is not organized and operated for 
profit. In order to establish its exemp¬ 
tion and thus be relieved of the duty of 
filing returns of income and paying the 
tax, it is necessary that every organiza¬ 
tion claiming exemption file an affidavit 
with the collector of the district in which 
it is located, showing the character of the 
organization, the purpose for which it 
was organized, its actual activities, the 
sources of its income and the disposition 
of such income, whether or not any of 
its income is credited to surplus or may 
inure to the benefit of any private share¬ 
holder or individual, and in general all 
facts relating to its operations which 
affect its right to exemption. To such 
affidavit should be attached a copy of the 
charter or articles of incorporation, the 
by-laws of the organization, and the 
latest financial statement, showing the 
assets, liabilities, receipts, and disburse¬ 
ments of the organization. The words 
“private shareholder or individual” in 
section 101 refer to individuals having a 
personal and private interest in the ac¬ 
tivities of the corporation. Although re¬ 
ligious or apostolic associations or corpo¬ 
rations exempt under section 101 (18) 
are relieved from paying the tax, they 
are required to file returns of income (see 
article 101 (18)-1). 

In the case of the particular classes 
of organizations listed below, the fol¬ 
lowing additional information should be 
embodied in or attached to, and made a 
part of, the affidavit referred to above: 

(1) Fraternal beneficiary societies, 
orders, or associations: (a) The num¬ 
ber of subordinate lodges in active op¬ 
eration, (b) whether periodical meetings 
are actually held; 

(2) Building and loan associations and 
cooperative banks: These associations 
and banks shall submit the information 
required by Questionnaire, Form 1027, 
copies of which may be obtained from 
any collector; 

(3) Corporations, community chests, 
funds, or foundations claiming exemp¬ 
tion under section 101 (6): To what ex¬ 
tent the activities of the organization in¬ 


volve carrying on propaganda, or other¬ 
wise attempting, to influence legislation; 

(4) Educational organizations: In ad¬ 
dition to the information called for in 
(3) above, whether any of the sharehold¬ 
ers are paid by the organization, and if 
so, the reason for each such payment 
and the amount thereof; 

(5) Hospitals: In addition to the in¬ 
formation called for in (3) above, 
whether part-pay or non-pay patients 
are accepted and whether the amounts 
paid by part-pay patients are more than 
nominal; 

(6) Business leagues: (a) A statement 
of the services performed for members, 
(b) a statement of the services performed 
for nonmembers; 

(7) Clubs: The income received from 
the use of the facilities by the general 
public; 

(8) Benevolent life insurance associa¬ 
tions: (a) The number of counties in 
which the association accepts risks, (b) 
copies of the policies or certificates of 
membership; 

(9) Mutual insurance companies: (a) 
Copies of the policies or certificates of 
membership; <b) if any substantial 
amount of income is claimed to be held 
for the payment of losses or expenses, a 
statement based upon a reliable table of 
loss experience demonstrating that the 
amount so held for the payment of losses 
is reasonably necessary; or in the case of 
expenses, a statement based upon relia¬ 
ble statistics showing that the expenses 
were incurred or that in all probability 
they will be incurred; 

(10) Farmers’ cooperative associa¬ 
tions: These associations shall submit 
the information required by Question¬ 
naire. Form 1028, copies of which may 
be obtained from any collector; 

(11) Holding companies: <a> The 
name of the organization for which it 
holds title, (b> the information necessary 
to establish the exemption, under sec¬ 
tion 101, of the organization for which 
title is held. 

The collector, upon receipt of the 
affidavit and other papers, will forward 
them to the Commissioner for decision 
as to whether the organization is ex¬ 
empt. 

When an organization has established 
its right to exemption, it need not there¬ 
after make a return of income or any 
further showing with respect to its 
status under the law, unless it changes 
the character of its organization or op¬ 
erations or the purpose for which it was 
originally created. But see article 101 
(18)-1 with respect to religious or apos¬ 
tolic associations or corporations. Col¬ 
lectors will keep a list of all exempt 
corporations, to the end that they may 
occasionally inquire into their status and 
ascertain whether or not they are ob¬ 
serving the conditions upon which their 
exemption is predicated. 

The exemption under section 101 re¬ 
ferred to in this article and articles 101 
(2)—1 to 101 (13)-1 from filing returns 


of income does not apply to returns of 
information (see sections 147 to 149). 

[Sec. 101. Exemptions from tax on corpora¬ 
tions . | 

[The following organizations shall be ex¬ 
empt from taxation under this title—1 

(1) Labor, agricultural, or horticultural 
organizations; 

Art. 101 (1)-1. Labor, agricultural , and 
horticultural organizations. —The organ¬ 
izations contemplated by section 101 (1) 
as entitled to exemption from income 
taxation are those which— 

(1) Have no net income inuring to the 
benefit of any member; 

(2) Are educational or instructive in 
character; and 

(3) Have as their objects the better¬ 
ment of the conditions of those engaged 
in such pursuits, the improvement of the 
grade of their products, and the develop¬ 
ment of a higher degree of efficiency in 
their respective occupations. 

Organizations such as county fairs and 
like associations of a quasi public char¬ 
acter, which are designed to encourage 
the development of better agricultural 
and horticultural products through a sys¬ 
tem of awards, and whose income from 
gate receipts, entry fees, and donations 
is used exclusively to meet the necessary 
expenses of upkeep and operation, are 
thus exempt. On the other hand, asso¬ 
ciations which have for their purpose, 
for example, the holding of periodical 
race meets, the profits from which may 
inure to the benefit of their shareholders, 
are not exempt. Similarly, corporations 
engaged in growing agricultural or horti¬ 
cultural products for profit are not ex¬ 
empt from tax. 

ISec. 101. Exemptions from tax on corpo¬ 
rations. J 

[The following organizations shall be ex¬ 
empt from taxation under this title—| 

(2) Mutual savings banks not having a 
capital stock represented by shares; 

Art. 101 (2)-1. Mutual savings 

banks. —In order that a corporation may 
be entitled to exemption as a mutual sav¬ 
ings bank, it must appear that it is an 
organization— * 

(1) Which has no capital stock rep¬ 
resented by shares, and 

(2) Whose earnings, less only the ex¬ 
penses of operation, are distributable 
wholly among the depositors. 

If it appears that the organization has 
shareholders who participate in the 
profits, the organization will not be 
exempt. 

A mutual savings bank need not be 
incorporated or be under public super¬ 
vision, unless, in either case a State 
statute so requires, nor need it serve the 
public in general, in order to be exempt. 
It may confine its business to a desig¬ 
nated class of individuals, such as em¬ 
ployees of a single corporation, without 
losing its exempt status. 

[Sec. 101. Exemptions from tax on corpo¬ 
rations. J „ . 

[The following organizations shall be 
exempt from taxation under this title—1 
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(3) Fraternal beneficiary societies, orders, 
or associations, (A) operating under the 
lodge system or for the exclusive benefit of 
the members of a fraternity Itself operating 
under the lodge system; and (B) providing 
for the payment of life, sick, accident, or 
other benefits to the members of such society, 
order, or association or their dependents; 

Art. 101 (3)-l. Fraternal beneficiary 
society. —A fraternal beneficiary society 
Is exempt from tax only if operated under 
the '‘lodge system,” or for the exclusive 
benefit of the members of a society so 
operating. “Operating under the lodge 
system” means carrying on its activities 
under a form of organization that com¬ 
prises local branches, chartered by a 
parent organization and largely self- 
governing, called lodges, chapters, or the 
like. In order to be exempt it is also 
necessary that the society have an estab¬ 
lished system for the payment to its 
members or their dependents of life, sick, 
accident, or other benefits. 

(Sec. 101. Exemptions from tax cm cor¬ 
porations. | 

(The foUowlng organizations shall be ex¬ 
empt from taxation under this title—J 

(4) Domestic building and loan associa¬ 
tions substantially ail the business of which 
Is co nfin ed to making loans to members; 
and cooperative banks without capital stock 
organized and operated for mutual purposes 
and without profit; 

Art. 101 (4)-l. Building and loan as¬ 
sociations and cooperative banks. —A 
building and loan association organized 
pursuant to and operating in accordance 
with the laws of the United States or a 
State or Territory thereof, substantially 
all the business of which association is 
confined to making loans to members, 
is entitled to exemption. 

Cooperative banks without capital 
stock organized and operated for mu¬ 
tual purposes and without profit are 
exempt. Credit unions such as those 
organized under the laws of Massachu¬ 
setts, being in substance and in fact the 
same as cooperative banks, are likewise 
exempt from tax. 

(Sec. 101. Exemptions from tax on cor¬ 
porations.] 

(The foUowlng organizations shall be ex¬ 
empt from taxation under this title—( 

(5) Cemetery companies owned and oper¬ 
ated exclusively for the benefit of their 
members or which are not operated for 
profit; and any corporation chartered solely 
for burial purposes as a cemetery corpora¬ 
tion and not permitted by its charter to 
engage in any business not necessarUy in¬ 
cident to that purpose, no part of the net 
earnings of which inures to the benefit of 
any private shareholder or individual; 

Art. 101 (5)—1. Cemetery companies .— 
A cemetery company may be entitled 
to exemption— 

(1) If it is owned by and operated ex¬ 
clusively for the benefit of its lot owners 
who hold such lots for bona fide burial 
purposes and not for purpose of resale, or 

(2) If it is not operated for profit. 

Any cemetery corporation chartered 
solely for burial purposes and not per¬ 
mitted by its charter to engage in any 
business not necessarily incident to that 


purpose, is exempt from income tax, pro¬ 
vided that no part of its net earnings 
inures to the benefit of any private share¬ 
holder or individual. A cemetery com¬ 
pany which fulfills the other requirements 
of the Act may be exempt, even though 
it issues preferred stock entitling the 
holders to dividends at a fixed rate, not 
exceeding the legal rate of interest in the 
State of incorporation, or 8 percent per 
annum, whichever is greater, on the value 
of the consideration for which the stock 
was issued, provided that its articles of 
incorporation require— 

(1) That the preferred stock shall be 
retired at par as soon as sufficient funds 
available therefor are realized from sales, 
and 

(2) That all funds not required for the 
payment of dividends upon or for the re¬ 
tirement of preferred stock shall be used 
by the company for the care and Im¬ 
provement of the cemetery property. 

(Sec. 101. Exemptions from tax on corpo¬ 
rations.] 

[The following organizations shall be ex¬ 
empt from taxation under this title—] 

(6) Corporations, and any community 
chest, fund, or foundation, organized and 
operated exclusively for religious, charitable, 
scientific, literary, or educational purposes, 
or for the prevention of cruelty to children 
or animals, no part of the net earnings of 
which inures to the benefit of any private 
shareholder or Individual, and no substantial 
part of the activities of which is carrying 
on propaganda, or otherwise attempting, to 
influence legislation; 

Art. 101(6)-1. Religious, charitable, 
scientific , literary , and educational or¬ 
ganizations and community chests. —In 
order to be exempt under section 101 (6), 
the organization must meet three tests: 

(1) It must be organized and oper¬ 
ated exclusively for one or more of the 
specified purposes; 

(2) Its net income must not inure in 
whole or in part to the benefit of private 
shareholders or individuals; and 

(3) It must not by any substantial 
part of its activities attempt to influence 
legislation by propaganda or otherwise. 

Corporations organized and operated 
exclusively for charitable purposes com¬ 
prise, in general, organizations for the 
relief of the poor. The fact that a cor¬ 
poration established for the relief of in¬ 
digent persons may receive voluntary 
contributions from the persons intended 
to be relieved will not necessarily de¬ 
prive it of exemption. 

An educational organization within the 
meaning of the Act is one designed pri¬ 
marily for the improvement or develop¬ 
ment of the capabilities of the individ¬ 
ual, but, under exceptional circum¬ 
stances, may include an association 
whose sole purpose is the instruction of 
the public, or an association whose pri¬ 
mary purpose is to give lectures on sub¬ 
jects useful to the individual a^d bene¬ 
ficial to the community, even though an 
association of either class h^s incidental 
amusement features. An organization 
formed, or availed of, to disseminate con¬ 


troversial or partisan propaganda is not 
an educational organization within the 
meaning of the Act. However, the pub¬ 
lication of books or the giving of lec¬ 
tures advocating a cause of a contro¬ 
versial nature shall not of itself be suf¬ 
ficient to deny an organization the ex¬ 
emption, if carrying on propaganda, or 
otherwise attempting, to influence legis¬ 
lation form no substantial part of its 
activities, its principal purpose and sub¬ 
stantially all of its activities being clearly 
of a nonpartisan, noncontroversial, and 
educational nature. 

Since a corporation to be exempt un¬ 
der section 101 (6) must be organized 
and operated exclusively for one or more 
of the specified purposes, an organiza¬ 
tion which has certain religious purposes 
and which also manufactures and sells 
articles to the public for profit, is not 
exempt under section 101 (6) even 
though its property is held in common 
and its profits do not inure to the benefit 
of individual members of the organiza¬ 
tion. See section 101 (18) as to religious 
or apostolic associations or corporations. 

A corporation otherwise exempt under 
section 101 (6) does not lose its status 
as an exempt corporation by receiving 
income such as rent, dividends and inter¬ 
est from investments, provided such in¬ 
come is devoted exclusively to one or 
more of the purposes specified in that 
section. 

Money contributed by members of an 
organization to a common fund to be 
applied to the relief of the particular 
members of the organization or their 
families when in sickness, unemployed, in 
want, or under other disability, is not a 
charitable fund. 

(Sec. 101. Exemptions from tax on corpora¬ 
tions.] 

(The following organizations shall be ex¬ 
empt from taxation under this title_| 

(7) Business leagues, chambers of com¬ 
merce. real-estate boards, or boards of trade, 
not organized for profit and no pan of the 
net earnings of which Inures to the benefit 
of any private shareholder or individual; 

Art. 101 (7)— 1 . Business leagues, 
chambers of commerce, real estate 
boards, and boards of trade. —A busi¬ 
ness league is an association of persons 
having some common business interest, 
the purpose of which is to promote such 
common interest and not to engage in 
a regular business of a kind ordinarily 
carried on for profit. It is an organi¬ 
zation of the same general class as a 
chamber of commerce or board of trade. 
Thus its activities should be directed to 
the improvement of business conditions 
of one or more lines of business as dis¬ 
tinguished from the performance of par¬ 
ticular services for individual persons. 
An organization whose purpose is to en¬ 
gage in a regular business of a kind 
ordinarily carried on for profit even 
though the business is conducted on a 
cooperative basis or produces only suf¬ 
ficient income to be self-sustaining, is 
not a business league. An association 
engaged in furnishing information to 
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prospective investors, to enable them to 
make sound investments, is not a busi¬ 
ness league, since its activities do not 
further any common business interest, 
even though all of its income is devoted 
to the purpose stated. A stock exchange 
is not a business league, a chamber of 
commerce, or a board of trade within 
the meaning of the law and is not ex¬ 
empt from tax. 

[Sec. 101. Exemptions Irom tax on corpo¬ 
rations .1 

\The following organizations shall be ex¬ 
empt from taxation under this title —1 

(8) Civic leagues or organizations not or¬ 
ganized for profit but operated exclusively 
for the promotion of social welfare, or local 
associations of employees, the membership 
of which Is limited to the employees of a 
designated person or persons in a particular 
municipality, and the net earnings of which 
arc devoted exclusively to charitable, edu¬ 
cational. or recreational purposes; 

Art. 101. (8) —1. Civic leagues and local 
associatioms of employees. —Civic leagues 
entitled to exemption under section 101 
(8) comprise those not organized for 
profit but operated exclusively for pur¬ 
poses beneficial to the community as a 
whole, and, in general, include organiza¬ 
tions engaged in promoting the welfare 
of mankind, other than organizations 
comprehended within section 101 (6). 
Certain local associations of employees 
are also expressly entitled to exemption 
under section 101 (8). The Act pre¬ 
scribes as conditions to exemption (1) 
that the membership of such an associa¬ 
tion be limited to the employees of a 
designated person or persons in a par¬ 
ticular municipality, and (2) that the 
net earnings of the association be de¬ 
voted exclusively to charitable, educa¬ 
tional, or recreational purposes. See 
article 101 (6)-l with reference to the 
meaning of “charitable” and “educa¬ 
tional’' and article 101 (10)-1 as to the 
meaning of “local” as used in the Act. 

[Sec. 101. Exemptions from tax on corpo¬ 
rations .J 

[The following organizations shall be ex¬ 
empt from taxation under this title—J 

(9) Clubs organized and operated exclu¬ 
sively for pleasure, recreation, and other 
nonprofitable purposes, no part of the net 
earnings of which Inures to the benefit of 
any private shareholder; 

Art. 101 (9)-l. Social clubs. —The ex¬ 
emption granted by section 101 (9) ap¬ 
plies to practically all social and recrea¬ 
tion clubs which are supported by 
membership fees, dues, and assessments. 
If a club engages in traffic, in agricul¬ 
ture or horticulture, or in the sale of 
real estate, timber, etc., for profit, such 
club is not organized and operated ex¬ 
clusively for pleasure, recreation, or 
social purposes. Generally, an incidental 
sale of property will not deprive the club 
of the exemption. 

[Sec 101. Exemptions from tax on corpo¬ 
rations.] 

[The following organizations shall be ex¬ 
empt from taxation under this title—] 

(10) Benevolent life insurance associations 
of a purely local character, mutual ditch or 
Irrigation companies, mutual or cooperative 
telephone companies, or like organizations; 


but only if 85 per centum or more of the 
Income consists of amounts collected from 
members for the sole purpose of meeting 
losses and expenses; 

Art. 101 (10)-1. Local benevolent life 
insurance associations, mutual irrigation 
and telephone companies, and like or¬ 
ganizations. —It is a prerequisite to ex¬ 
emption under section 101 (10) that at 
least 85 percent of the income of the or¬ 
ganization shall consist of amounts col¬ 
lected from members for the sole pur¬ 
pose of meeting losses and expenses. If 
an organization issues policies for stipu¬ 
lated cash premiums, or if it requires 
advance deposits to cover the cost of the 
insurance and maintains investments 
from which more than 15 percent of its 
income is derived, it is not entitled to 
exemption. On the other hand, an or¬ 
ganization may be entitled to exemption, 
although it makes advance assessments 
for the sole purpose of meeting future 
losses and expenses, provided that the 
balance of such assessments remaining 
on hand at the end of the year is re¬ 
tained to meet losses and expenses or is 
returned to members. 

The phrase “of a purely local charac¬ 
ter” applies to benevolent life insurance 
associations, and not to the other or¬ 
ganizations specified in section 101 (10). 
It applies, however, to any organization 
seeking exemption on the ground that it 
is an organization similar to a benevo¬ 
lent life insurance association. An or¬ 
ganization of a purely local character is 
one whose business activities are con¬ 
fined to a particular community, place, 
or district, irrespective, however, of po¬ 
litical subdivisions. If the activities of 
an organization are limited only by the 
borders of a State it cannot be consid¬ 
ered to be purely local in character. 

(Sec. 101. Exemptions from tax on corpo¬ 
rations.] 

[The following organizations shall be ex¬ 
empt from taxation under this title—1 

(11) Farmers* or other mutual hail, cy¬ 
clone, casualty, or fire insurance companies 
or associations (including Interinsurers and 
reciprocal underwriters) the income of which 
is used or held for the purpose of paying 
losses or expenses; 

Art. 101 (ID— 1. Farmers* or other 
mutual hail, cyclone, casualty, or fire 
insurance companies or associations .— 
To be exempt under section 101 (11) the 
business of the organization must be 
purely mutual and its income must be 
used or held solely for the purpose of 
paying losses or expenses. Neither the 
extent of the territory in which the com¬ 
pany may properly operate nor the fact 
that it accepts premium deposits instead 
of assessments is decisive as to its ex¬ 
emption. The writing of nonmutual in¬ 
surance regardless of amount will deprive 
a company of the exemption. 

The term “casualty” as used in section 
101 (11) is limited to those forms of in¬ 
demnity insurance providing for pay¬ 
ment of loss or damage to property or 
personal injury to third persons resulting 
from accident or some such unantici¬ 
pated contingency other than fire or the 


elements, and does not include indemnity 
from loss through accident resulting in 
bodily injury to, or death of, the insured. 

[Sec. 101. Exemptions from tax on corpo¬ 
rations.] 

[The following organizations shall be ex¬ 
empt from taxation under this title—| 

(12) Farmers’, fruit growers’, or like as¬ 
sociations organized and operated on a co¬ 
operative basis (a) for the purpose of mar¬ 
keting the products of members or other 
producers, and turning back to them the 
proceeds of sales, less the necessary market¬ 
ing expenses, on the basis of either the 
quantity or the value of the products fur¬ 
nished by them, or (b) for the purpose of 
purchasing supplies and equipment for the 
use of members or other persons, and turn¬ 
ing over such supplies and equipment to 
them at actual cost, plus necessary expenses. 
Exemption shall not be denied any such 
association because it has capital stock, if 
the dividend rate of such stock is fixed at 
not to exceed the legal rate of interest In 
the 8tate of Incorporation or 8 per centum 
per annum, whichever is greater, on the value 
of the consideration for which the stock 
was issued, and If substantially all such 
stock (other than nonvoting preferred stock, 
the owners of which are not entitled or 
permitted to participate, directly or indi¬ 
rectly, in the profits of the association, upon 
dissolution or otherwise, beyond the fixed 
dividends) is owned by producers who mar¬ 
ket their products or purchase their supplies 
and equipment through the association; nor 
shall exemption be denied any such associa¬ 
tion because there is accumulated and main¬ 
tained by it a reserve required by State 
law or a reasonable reserve for any necessary 
purpose. Such an association may market 
the products of nonmembers in an amount 
the value of which does not exceed the value 
of the products marketed for members, and 
may purchase supplies and equipment for 
non members in an amount the valuo of 
which docs not exceed the value of the 
supplies and equipment purchased for mem¬ 
bers, provided the value of the purchases 
made for persons who are neither members 
nor producers does not exceed 15 per centum 
of the value of all Its purchases. Business 
done for the United States or any of its 
agencies shall be disregarded in determining 
the right to exemption under this paragraph; 

Art. 101 (12)—1. Farmers ' cooperative 
marketing and purchasing associations .— 
(a) Cooperative associations engaged in 
the marketing of farm products for 
farmers, fruit growers, live-stock growers, 
dairymen, etc., and turning back to the 
producers the proceeds of the sales of 
their products, less the necessary operat¬ 
ing expenses, on the basis of the products 
furnished by them, are exempt from in¬ 
come tax and shall not be required to 
file returns. For instance, cooperative 
dairy companies which are engaged in 
collecting milk and disposing of it or the 
products thereof and distributing the 
proceeds, less necessary operating ex¬ 
penses, among the producers upon the 
basis of the quantity of milk or of butter 
fat in the milk furnished by such pro¬ 
ducers, are exempt from the tax. If the 
proceeds of the business are distributed 
in any other way than on such a propor¬ 
tionate basis, the association does not 
meet the requirements of the Act and is 
not exempt. In other words, nonmem¬ 
ber patrons must be treated the same as 
members in so far as the distribution of 
patronage dividends is concerned, that 
is, if products are marketed for nonmem¬ 
ber producers, the proceeds of the sale, 
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less necessary operating expenses, must 
be returned to the patrons from the sale 
of whose goods such proceeds result, 
whether or not such patrons are mem¬ 
bers of the association. In order to show 
its cooperative nature and to establish 
compliance with the requirement of the 
Act that the proceeds of sales, less neces¬ 
sary expenses, be turned back to all 
producers on the basis of the products 
furnished by them, it is necessary for 
such an association to keep permanent 
records of the business done both with 
members and nonmembers. The Act 
does not require, however, that the asso¬ 
ciation keep ledger accounts with each 
producer selling through the association. 
Any permanent records which show that 
the association was operating during the 
taxable year on a cooperative basis in 
the distribution of patronage dividends 
to all producers will suffice. While under 
the Act patronage dividends must be paid 
to all producers on the same basis, this 
requirement is complied with if an asso¬ 
ciation, instead of paying patronage divi¬ 
dends to nonmember producers in cash, 
keeps permanent records from which the 
jfroportionate shares of the patronage 
dividends due to nonmember producers 
can be determined, and such shares are 
made applicable toward the purchase 
price of a share of stock or of a mem¬ 
bership in the association. 

An association which has capital stock 
will not for such reason be denied exemp¬ 
tion, (1) if the dividend rate of such stock 
is fixed at not to exceed the legal rate of 
interest in the State of incorporation or 
8 percent per annum, whichever is 
greater, on the value of the considera¬ 
tion for which the stock was issued, and 
(2) if substantially all of such stock 
(with the exception noted below) is 
owned by producers who market their 
products or purchase their supplies and 
equipment through the association. Any 
ownership of stock by others than such 
actual producers must be satisfactorily 
explained in the association’s application 
for exemption. The association will be 
required to show that the ownership of 
its capital stock has been restricted as 
far as possible to such actual producers. 
If by statutory requirement all officers of 
an association must be shareholders, the 
ownership of a share of stock by a non¬ 
producer to qualify him as an officer will 
not destroy the association’s exemption. 
Likewise, if a shareholder for any reason 
ceases to be a producer and the associa¬ 
tion is unable, because of a constitutional 
restriction or prohibition or other reason 
beyond the control of the association, to 
purchase or retire the stock of such non¬ 
producer, the fact that under such cir¬ 
cumstances a small amount of the out¬ 
standing capital stock is owned by share¬ 
holders who are no longer producers will 
not destroy the exemption. The restric¬ 
tion placed on the ownership of capital 
stock of an exempt cooperative associa¬ 
tion shall not apply to nonvoting pre¬ 
ferred stock, provided the owners of such 
No. 29-a 


stock are not entitled or permitted to 
participate, directly or indirectly, in the 
profits of the association, upon dissolu¬ 
tion or otherwise, beyond the fixed divi¬ 
dends. The accumulation and mainte¬ 
nance of a reserve required by State 
statute, or the accumulation and mainte¬ 
nance of a reasonable reserve or surplus 
for any necessary purpose, such as to 
provide for the erection of buildings and 
facilities required in business or for the 
purchase and installment of machinery 
and equipment or to retire indebtedness 
incurred for such purposes, will not de¬ 
stroy the exemption. An association will 
not be denied exemption because it mar¬ 
kets the products of nonmembers, pro¬ 
vided the value of the products marketed 
for nonmembers does not exceed the 
value of the products marketed for mem¬ 
bers. Anyone who shares in the profits 
of a farmers’ cooperative marketing asso¬ 
ciation, and is entitled to participate in 
the management of the association, must 
be regarded as a member of such associa¬ 
tion within the meaning of section 101 
( 12 ). 

(b) Cooperative associations engaged 
in the purchasing of supplies and equip¬ 
ment for farmers, fruit growers, live¬ 
stock growers, dairymen, etc., and turn¬ 
ing over such supplies and equipment to 
them at actual cost, plus the necessary 
operating expenses, are exempt. The 
term “supplies and equipment” as used 
in section 101 (12) includes groceries 
and all other goods and merchandise used 
by farmers in the operation and main¬ 
tenance of a farm or farmer’s household. 
The provisions of (a) relating to a re¬ 
serve or surplus and to capital stock 
shall apply to associations coming under 
this paragraph. An association which 
purchases supplies and equipment for 
nonmembers will not for such reason be 
denied exemption, provided the value of 
the purchases for nonmembers does not 
exceed the value of the supplies and 
equipment purchased for members, and 
provided the value of the purchases made 
for nonmembers who are not producers 
does not exceed 15 percent of the value 
of all its purchases. 

(c) In order to be exempt under either 
(a) or (b) an association must establish 
that it has no net income for its own 
account other than that reflected in a 
reserve or surplus authorized in (a). 
An association engaged both in market¬ 
ing farm products and in purchasing 
supplies and equipment is exempt if as 
to each of its functions it meets the re¬ 
quirements of the Act. Business done 
for the United States or any of its agen¬ 
cies shall be disregarded in determining 
the right to exemption under section 101 
(12) and this article. An association to 
be entitled to exemption must not only 
be organized but actually operated in 
the manner and for the purposes speci¬ 
fied in section 101 (12). 

(d) Cooperative organizations engaged 
in occupations dissimilar from those of 
farmers, fruit growers, and the like, such 


as marketing building materials, are not 
exempt. 

| Sec. 101. Exemptions from tax on corpora¬ 
tion*.] 

(The following organizations shall be ex¬ 
empt from taxation under this title—| 

(13) Corporations organized by an associa¬ 
tion exempt under the provisions of para¬ 
graph (12), or members thereof, for the pur¬ 
pose of financing the ordinary crop opera¬ 
tions of such members or other producers, 
and operated In conjunction with such asso¬ 
ciation. Exemption shall not be denied any 
such corporation because it has capital stock. 
If the dividend rate of such stock Is fixed at 
not to exceed the legal rate of Interest In the 
State of Incorporation or 8 per centum per 
annum, whichever Is greater, on the value 
of the consideration for which the stock was 
issued, and If substantially all such stock 
(other than non voting preferred stock, the 
owners of which are not entitled or per¬ 
mitted to participate, directly or indirectly, 
in the profits of the corporation, upon dis¬ 
solution or otherwise, beyond the fixed divi¬ 
dends) is owned by such association, or 
members thereof; nor shall exemption be 
denied any such corporation because there 
is accumulated and maintained by it a re¬ 
serve required by State law or a reasonable 
reserve for any necessary purpose; 

Art. 101 < 13) —1. Corporations organized 
to finance crop operations . —Corpora¬ 
tions organized by farmers’ cooperative 
marketing or purchasing associations, or 
the members thereof, for the purpose of 
financing the ordinary crop operations 
of such members or other producers are 
also exempt, provided the marketing or 
purchasing association is exempt under 
section 101 (12), and the financing cor¬ 
poration is operated in conjunction with 
the marketing or purchasing association. 
The provisions of article 101 (12)—1 re¬ 
lating to a reserve or surplus and to cap¬ 
ital stock shall also apply to corpora¬ 
tions coming under this article. 

| Sec. 101. Exemptions from tax on corpora¬ 
tions.] 

(The following organizations shall be ex¬ 
empt from taxation under this title—| 

(14) Corporations organized for the exclu¬ 
sive purpose of holding title to property, col¬ 
lecting income therefrom, and turning over 
the entire amount thereof, less expenses, to 
an organization which itself is exempt from 
the tax imposed by this title; 

(15) Corporations organized under Act of 
Congress, if such corporations are instru¬ 
mentalities of the United States and if, un¬ 
der such Act, as amended and supplemented, 
such corporations are exempt from Federal 
income taxes; 

(16) Voluntary employees' beneficiary as¬ 
sociations providing for the payment of life, 
sick, accident, or other benefits to the mem¬ 
bers of such association or their dependents, 
if (A) no part of their net earnings inures 
(other than through such payments) to the 
benefit of any private shareholder or indi¬ 
vidual, and (B) 85 per centum or more of 
the income consists of amounts collected 
from members for the sole purpose of mak¬ 
ing such payments and meeting expenses; 

(17) Teachers’ retirement fund associa¬ 
tions of a purely local character. If (A) no 
part of their net earnings inures (other than 
through payment of retirement benefits) to 
the benefit of any private shareholder or in¬ 
dividual, and (B) the Income consists solely 
of amounts received from public taxation, 
amounts received from assessments upon the 
teaching salaries of members, and income in 
respect of investments; 

(18) Religious or apostolic associations or 
corporations, if such associations or corpo¬ 
rations have a common treasury or commu¬ 
nity treasury, even If such associations or 
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corporations engage in business for the com¬ 
mon benefit of the members, but only if the 
members thereof include (at the time of fil¬ 
ing their returns) in their gross income 
their entire pro-rata shares, whether dis¬ 
tributed or not. of the net Income of the 
association or corporation for such year. 
Any amount so Included in the gross income 
of a member shall be treated as a dividend 
received. 

Art. 101 (18)—1. Religious or apostolic 
associations or corporations, —Religious 
or apostolic associations or corporations 
are exempt from taxation under Title I 
if they have a common treasury or com¬ 
munity treasury, even though they en¬ 
gage in business for the common benefit 
of the members, provided each of the 
members includes (at the time of filing 
his return) in his gross income his en¬ 
tire pro rata share, whether distributed 
or not, of the net income of the associa¬ 
tion or corporation for the taxable year 
of the association or corporation ending 
with or during his taxable year. Any 
amount so included in the gross income 
of a member shall be treated as a divi¬ 
dend received. 

Every association or corporation 
claiming exemption as a religious or 
apostolic association or corporation un¬ 
der the provisions of section 101 (18) 
and this article shall make for each 
taxable year a return stating specifically 
the items of its gross income and deduc¬ 
tions, and its net income, and there shall 
be attached to the return as a part 
thereof a statement showing the name 
and address of each member of the as¬ 
sociation or corporation and the amount 
of his distributive share of the net in¬ 
come of the association or corporation 
for such year. If the taxable year of 
any member is different from the tax¬ 
able year of the association or corpora¬ 
tion, the distributive share of the net 
income of the association or corporation 
to be included in the gross income of 
the member for his taxable year shall be 
based upon the net income of the as¬ 
sociation or corporation for the taxable 
year of the association or corporation 
ending within the taxable year of the 
member. 

CHAPTER XI 

Corporations Used to Avoid Surtax 

Sec. 102. Surtax on corporations improp¬ 
erly accumulating surplus. —(a) Imposition 
of tax .—There shall be levied, collected, and 
paid for each taxable year (in addition to 
other taxes imposed by this title) upon the 
net income of every corporation (other than 
a personal holding company as defined in 
Title IA or a foreign personal holding com¬ 
pany as defined in Supplement P) if such 
corporation, however created or organized, 
is formed or availed of for the purpose of 
preventing the imposition of the surtax 
upon its shareholders or the shareholders of 
any other corporation, through the medium 
of permitting earnings or profits to accumu¬ 
late Instead of being divided or distributed, 
a surtax equal to the sum of the following: 

25 per centum of the amount of the undis¬ 
tributed section 102 net income not in ex¬ 
cess of $100,000, plus 

35 per centum of the undistributed sec¬ 
tion 102 net income in excess of $100,000. 


(b) Prima facie evidence. —The fact that 
any corporation Is a mere holding or in¬ 
vestment company shall be prima facie evi¬ 
dence of a purpose to avoid surtax upon 
shareholders. 

(c) Evidence determinative of purpose .— 
The fact that the earnings or profits of a 
corporation are permitted to accumulate be¬ 
yond the reasonable needs of the business 
shall be determinative of the purpose to avoid 
surtax* upon shareholders unless the corpo¬ 
ration by the clear preponderance of the 
evidence shall prove to the contrary. 

(d) Definitions. —As used In this title— 

(1) Section 102 net income. —The term 
"section 102 net income" means the net In¬ 
come minus the sum of— 

(A) Taxes. —Federal income, war-profits, 
and excess-profits taxes paid or accrued dur¬ 
ing the taxable year, to the extent not 
allowed as a deduction by section 23. but 
not including the tax imposed by this sec¬ 
tion or a corresponding section of a prior 
income-tax law. 

(B) Disallowed charitable, etc., contribu¬ 
tions. —Oontri buttons or gifts payment of 
which is made within the taxable year, not 
otherwise allowed as a deduction, to or for 
the use of donees described in section 23 (o), 
for the purposes therein specified. 

(C) Disallowed losses. —Losses from sales 
or exchanges of capital assets which are dis¬ 
allowed as a deduction by section 117 (d). 

(2) Undistributed section 102 net in¬ 
come. —The terra "undistributed section 102 
net Income" means the section 102 net in¬ 
come minus the basic surtax credit provided 
in section 27 (b). but the computation of 
such credit under section 27 (b) (1) shall 
be made without its reduction by the 
amount of the credit provided in section 
26 (a), relating to Interest on certain obli¬ 
gations of the United States and Govern¬ 
ment corporations. 

(e) Tax on personal holding companies. — 
For surtax on personal holding companies, 
see Title IA. 

Art. 102-1. Taxation of corporation 
formed or utilized for avoidance of sur¬ 
tax. —Section 102 imposes (in addition to 
other taxes imposed by Title I) a grad¬ 
uated income tax or surtax upon any 
domestic or foreign corporation formed 
or availed of to avoid the imposition of 
the individual surtax upon its share¬ 
holders or the shareholders of any other 
corporation through the medium of per¬ 
mitting earnings or profits to accumu¬ 
late instead of dividing or distributing 
them. However, personal holding com¬ 
panies. as defined in Title IA. and 
foreign personal holding companies, as 
defined in Supplement P. are excepted 
from taxation under section 102. The 
surtax imposed by section 102 applies 
whether the avoidance was accomplished 
through the formation or use of only 
one corporation or a chain of corpora¬ 
tions. For example, if the capital stock 
of the M Corporation is held by the N 
Corporation so that the dividend distri¬ 
butions of the M Corporation would not 
be returned as income subject to the 
individual surtax until distributed in 
turn by the N Corporation to its indi¬ 
vidual shareholders, nevertheless the 
surtax imposed by section 102 applies 
to the M Corporation, if that corporation 
is formed or availed of for the purpose 
of preventing the imposition of the in¬ 


dividual surtax upon the individual 
shareholders of the N Corporation. 

A foreign corporation, whether resi¬ 
dent or nonresident, formed or availed 
of for the purpose specified in section 
102 is subject to the tax imposed thereby 
if it derives income from sources within 
the United States as defined in section 
119 and the regulations thereunder, if 
any of its shareholders are (1) citizens 
or residents of the United States and 
therefore subject to the surtax with re¬ 
spect to distributions of the corporation 
or (2) nonresident alien individuals who, 
by the application of section 211 (b) or 
section 211 (c), would be subject to the 
surtax with respect to distributions of 
the corporation which if made would 
constitute income from sources within 
the United States (see section 119) or 
(3) foreign corporations if any beneficial 
interest therein is owned directly or in¬ 
directly by any shareholder specified in 
(1) or (2). On the other hand, the tax 
imposed by section 102 will not apply 
even though a foreign corporation, 
whether resident or nonresident, derives 
income from sources within the United 
States, if all of its shareholders are 
nonresident alien individuals who, by the 
application of section 211 (a) as 

amended, would not be subject to surtax 
with respect to distributions of the cor¬ 
poration if made. 

For the computation of the surtax see 
article 102-4. 

Art. 102-2. Purpose to avoid surtax; 
evidence ; burden of proof; definition of 
holding or investment company. —The 
Commissioner's determination that a 
corporation was formed or availed of for 
the purpose of avoiding the individual 
surtax is subject to disproof by compe¬ 
tent evidence. The existence or nonex¬ 
istence of the purpose may be indicated 
by circumstances other than the evi¬ 
dence specified in the Act, and whether 
or not such purpose was present de¬ 
pends upon the particular circumstances 
of each case. In other words, a corpora¬ 
tion is subject to taxation under sec¬ 
tion 102 if it is formed or availed of 
for the purpose of preventing the im¬ 
position of surtax upon shareholders 
through the medium of permitting earn¬ 
ings or profits to accumulate, even 
though the corporation is not a mere 
holding or investment company and does 
not have an unreasonable accumulation 
of earnings or profits; and on the other 
hand, the fact that a corporation is 
such a company or has such an accumu¬ 
lation is not absolutely conclusive 
against it if, by clear and convincing 
evidence, the taxpayer satisfies the Com¬ 
missioner that the corporation was 
neither formed or availed of for the 
purpose of avoiding the individual sur¬ 
tax. All the other circumstances which 
might be construed as evidence of the 
purpose to avoid surtax cannot be out¬ 
lined, but among other things the fol¬ 
lowing will be considered: (1) Dealings 
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between the corporation and its share¬ 
holders, such as withdrawals by the 
shareholders as personal loans or the 
expenditure of funds by the corporation 
for the personal benefit of the share¬ 
holders, and (2) the investment by the 
corporation of undistributed earnings in 
assets having no reasonable connection 
with the business. The mere fact that 
the corporation distributed a large por¬ 
tion of its earnings for the year in ques¬ 
tion does not necessarily prove that 
earnings were not peimitted to accumu¬ 
late beyond reasonable needs or that the 
corporation was not formed or availed 
of to avoid surtax upon shareholders. 

If the Commissioner determines that 
the corporation was formed or availed 
of for the purpose of avoiding the indi¬ 
vidual surtax through the medium of 
permitting earnings or profits to ac¬ 
cumulate. and the taxpayer contests 
such determination of fact by litiga¬ 
tion, the burden of proving the determi¬ 
nation wrong by a preponderance of 
evidence, together with the correspond¬ 
ing burden of first going forward with 
evidence, is on the taxpayer under prin¬ 
ciples applicable to income tax cases 
generally, and this is so even though 
the corporation is not a mere holding 
or investment company and does not 
have an unreasonable accumulation of 
earnings or profits. However, if the 
corporation is a mere holding or invest¬ 
ment company, then the Avt gives fur¬ 
ther weight to the presumption of cor¬ 
rectness already arising from the Com¬ 
missioner's determination by expressly 
providing an additional presumption of 
the existence of a purpose to avoid sur¬ 
tax upon shareholders, while if earnings 
or profits are permitted to accumulate 
beyond the reasonable needs of the busi¬ 
ness, then the Act adds still more weight 
to the Commissioner’s determination by 
providing that irrespective of whether 
or not the corporation is a mere hold¬ 
ing or investment company, the exist¬ 
ence of such an accumulation is deter¬ 
minative of the purpose to avoid sur¬ 
tax upon shareholders unless the 
taxpayer proves the contrary by such a 
clear preponderance of all the evidence 
that the absence of such a purpose is 
unmistakable. 

A corporation having practically no 
activities except holding property, and 
collecting the income therefrom or in¬ 
vesting therein, shall be considered a 
holding company within the meaning of 
section 102. If the activities further 
include, or consist substantially of, buy¬ 
ing and selling stocks, securities, real 
estate, or other investment property 
(whether upon an outright or a margi¬ 
nal basis) so that the income is derived 
not only from the investment yield but 
also from profits upon market fluctua¬ 
tions, the corporation shall be considered 
an investment company within the 
meaning of section 102. 

Art. 102-3. Unreasonable accumula- 
nons of profits .—An accumulation of 
earnings or profits (including the un¬ 


distributed earnings or profits of prior 
years) is unreasonable if it is not re¬ 
quired for the purposes of the business, 
considering all the circumstances of the 
case. It is not intended, however, to pre¬ 
vent accumulations of surplus for the 
reasonable needs of the business if the 
purpose is not to prevent the imposition 
of the surtax. No attempt is here made 
to enumerate all the ways in which earn¬ 
ings or profits of a corporation may be 
accumulated for the reasonable needs 
of the business. Undistributed income 
is properly accumulated if retained for 
working capital needed by the business; 
or if invested in additions to plant rea¬ 
sonably required by the business; or if 
in accordance with contract obligations 
placed to the credit of a sinking fund 
for the purpose of retiring bonds issued 
by the corporation. The nature of the 
investment of earnings or profits is im¬ 
material if they are not in fact needed 
in the business. Among other things, 
the nature of the business, the financial 
condition of the corporation at the close 
of the taxable year, and the use of the 
undistributed earnings or profits will be 
considered in determining the reason¬ 
ableness of the accumulations. 

The business of a corporation is not 
merely that which it has previously car¬ 
ried on, but includes in general any line 
of business which it may undertake. 
However, a radical change of business 
when a considerable surplus has been 
accumulated may afford evidence of a 
purpose to avoid the surtax. If one cor¬ 
poration owns the stock of another cor¬ 
poration in the same or a related line 
of business and in effect operates the 
other corporation, the business of the 
latter may be considered in substance al¬ 
though not in legal form the business of 
the first corporation. Earnings or profits 
of the first corporation put into the sec¬ 
ond through the purchase of stock or 
otherwise may, therefore, if a subsidiary 
relationship is established, constitute 
employment of the income of its own 
business. Investment by a corporation 
of its income in stock and securities of 
another corporation is not of itself to 
be regarded as employment of the income 
in its business. The business of one cor¬ 
poration may not be regarded as includ¬ 
ing the business of another unless the 
other corporation is a mere instrumen¬ 
tality of the first; to establish this it is 
ordinarily essential that the first corpo¬ 
ration own all or substantially all of the 
stock of the second. 

The Commissioner, or any collector 
upon direction from the Commissioner, 
may require any corporation to furnish 
a statement of its accumulated earnings 
and profits, the name and address of, and 
number of shares held by each of its 
shareholders, and the amounts that 
would be payable to each, if the inrnme 
of the corporation were distributed. 
(See section 148 (c).) 

Art. 102-4. Computation of undistrib - 
uted section 102 net income. —In ascer¬ 
taining the tax basis for corporations 


subject to the provisions of section 102, 
the ’'section 102 net income” is first com¬ 
puted. This is accomplished in the case 
of a domestic corporation by subtracting 
from the corporate net income, as de¬ 
fined in sections 21 and 204, (a) Federal 
income, war-profits, and excess-profits 
taxes paid or accrued during the taxable 
year, to the extent not allowed as a de¬ 
duction by section 23 (c), but not includ¬ 
ing the graduated income tax or surtax 
imposed by section 102 or corresponding 
sections of prior Revenue Acts; (b) con¬ 
tributions or gifts payment of which is 
made within the taxable year, not other¬ 
wise allowed as a deduction, to or for the 
use of donees described in section 23 (o), 
for the purposes therein specified; (c) 
losses from sales or exchanges of capital 
assets which are disallowed as a deduc¬ 
tion by section 117 (d). In the case of a 
foreign corporation, whether resident or 
nonresident, which files or causes to be 
filed a return the “section 102 net in¬ 
come” means the net income from 
sources within the United States (gross 
income from sources within the United 
States, as defined in section 119 and the 
regulations thereunder, less statutory de¬ 
ductions) minus the amount of the de¬ 
ductions enumerated in (a), (b), and (c) 
above. In the case of a foreign corpora¬ 
tion, whether resident or nonresident, 
which files no return the ’’section 102 net 
income” means the gross income from 
sources within the United States, as de¬ 
fined in section 119, and the regulations 
thereunder, without the benefit of the de¬ 
ductions enumerated in (a), (b), and (c) 
above, or any other deductions. (See 
section 233.) 

The “section 102 net income” includes 
interest upon obUgations of the United 
States and obligations of a corporation 
organized under Act of Congress, if such 
corporation is an instrumentality of the 
United States, except as provided in sec¬ 
tion 22 (b) (4). The “section 102 net 
income” does not Include interest on 
obligations of States or Territories of the 
United States or any political subdivision 
thereof or of the District of Columbia or 
of the possessions of the United States. 

The “undistributed section 102 net in¬ 
come” is computed by subtracting from 
the ’’section 102 net income” described 
above, the amount of the basic surtax 
credit provided in section 27 (b). In 
computing the basic surtax credit for the 
purpose of section 102, the credit under 
section 27 (b) (1) is not to be reduced by 
the amount of the credit provided in sec¬ 
tion 26 (a), relating to interest on certain 
obligations of the United States and Gov¬ 
ernment corporations. 

chapter xn 

Tax on Citizens and Corporations of For- 

eiffn Countries—Banks and Trust Com¬ 
panies—Sale of Oil or Gas Properties 

Sec. 103. Rates of tax on citizens and cor¬ 
porations of certain foreign countries .— 
Whenever the President finds that, under the 
laws of any foreign country, citizens or cor¬ 
porations of the United States are being sub¬ 
jected to discriminatory or extraterritorial 
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taxes, the President shall so proclaim and the 
rates of tax imposed by sections 11. 12. 13. 14. 
201 (b). 204 (a). 207. 211 (a). 231 (a), and 
362 shall, for the taxable year during which 
such proclamation is made and for each tax¬ 
able year thereafter, be doubled in the case 
of each citizen and corporation of such for¬ 
eign country; but the tax at such doubled 
rate shall be considered as Imposed by sec¬ 
tion 11. 12. 13. 14. 201 (b). 204 (a). 207, 211 
(a). 231 (a), or 362, as the case may be. In 
no case shall this section operate to increase 
the taxes imposed by such sections (com¬ 
puted without regard to this section) to an 
amount in excess of 80 per centum of the 
net income of the taxpayer. Whenever the 
President finds that the laws of any foreign 
country with respect to which the President 
has made a proclamation under the preced¬ 
ing provisions of this section have been modi¬ 
fied so that discriminatory and extraterri¬ 
torial taxes applicable to citizens and corpo¬ 
rations of the United States have been re¬ 
moved. he shall so proclaim, and the provi¬ 
sions of this section providing for doubled 
rates of tax shall not apply to any citizen or 
corporation of such foreign country with re¬ 
spect to any taxable year beginning after 
such proclamation is made. 

Sec. 104. Banks and trust companies. —(fl) 
Definition .—As used in this section the term 
•‘bank’' means a bank or trust company in¬ 
corporated and doing business under the 
laws of the United States (including laws 
relating to the District of Columbia), of any 
State, or of any Territory, a substantial part 
of the business of which consists of receiving 
deposits and making loans and discounts, or 
cf exercising fiduciary powers similar to those 
permitted to national banks under section 
11 (k) of the Federal Reserve Act. as 

amended, and which is subject by law to 
supervision and examination by State. Ter¬ 
ritorial. or Federal authority having super¬ 
vision over banking institutions. 

(b) Rate of tax .—Banks shall be taxable 
under section 14 (d). 

Sec. 106. Sale of oil or gas properties .—In 
the case of a bona fide sale of any oil or 
gas property, or any interest therein, where 
the principal value of the property has been 
demonstrated by prospecting or exploration 
or discovery work done by the taxpayer, the 
portion of the tax Imposed by section 12 
attributable to such sale shall not exceed 30 
per centum of the selling price of such 
property or interest. 

Art. 105-1. Surtax on sale of oil or gas 
properties .—If the taxpayer by prospect¬ 
ing and locating claims, or by exploring 
or discovering undeveloped claims, has 
demonstrated the principal value of oil 
or gas property, which prior to his efforts 
had a relatively minor value, the portion 
of the surtax imposed by section 12 at¬ 
tributable to a sale of such property or 
of the taxpayer’s interest therein shall 
not exceed 30 percent of the selling 
price. Shares of stock in a corporation 
owning oil or gas property do not con¬ 
stitute an interest in such property. To 
determine the application of section 105 
to a particular case, the taxpayer should 
first compute the surtax imposed by sec¬ 
tion 12 upon his entire surtax net in¬ 
come. including the net income from any 
sale of such property or interest therein, 
without regard to section 105. The pro¬ 
portion of the surtax, so computed, in¬ 
dicated by the ratio which the taxpay¬ 
er’s net income from the sale of the 
property or interest therein, computed 
as prescribed in this article, bears to his 
total net income is the portion of the 
surtax attributable to such sale, and if 
it exceeds 30 percent of the selling price 


of such property or interest, such portion 
of the surtax shall be reduced to that 
amount. 

In determining the portion of the net 
income attributable to the sale of such 
oil or gas property or interest therein, 
the taxpayer shall allocate to the gross 
income derived from such sale, and to 
the gross income derived from all other 
sources, the expenses, losses, and other 
deductions properly appertaining thereto 
and shall apply any general expenses, 
losses, and deductions (which cannot 
properly be otherwise apportioned) rata¬ 
bly to the gross income from all sources. 
The gross income derived from the sale 
of such oil or gas property or interest 
therein, less the deductions properly ap¬ 
pertaining thereto and less its propor¬ 
tion of any general deductions, shall be 
the net income attributable to such sale. 
The taxpayer shall submit with his re¬ 
turn a statement fully explaining the 
manner in which such expenses, losses, 
and deductions are allocated or appor¬ 
tioned. 

Sec. 106. Claims against United States in¬ 
volving acquisition of property.— In the case 
of amounts (other than interest) received by 
a taxpayer from the United States with re¬ 
spect to a claim against the United States 
involving the acquisition of property and 
remaining unpaid for more than fifteen years, 
the portion of the tax imposed by section 12 
attributable to such receipt shaU not exceed 
30 per centum of the amount (other than 
interest) so received. 

Art. 106-1. Surtax on certain amounts 
received from the United States.— The 
method of computation provided for in 
article 105-1, relating to the limitation 
on surtax on the sale of oil or gas prop¬ 
erties, shah be applicable in computing, 
under section 106, the surtax imposed 
by section 12 attributable to certain 
amounts received by the taxpayer from 
the United States under a claim involv¬ 
ing acquisition of his property. The 
surtax limitation provided in section 106 
is not applicable to any amount received 
from the United States which consti¬ 
tutes interest, whether such interest 
was included in the claim or in any 
judgment thereon or has accrued on 
such judgment. 

chapter xm 

Gain or Loss — Recognition, Basis, 
Determination 

Supplement B—Computation of Net In¬ 
come [Supplementary to Subtitle B, 

Part ni 

Sec. 111. Determination of amount of, and 
recognition of, gain or loss. —(a) Computa¬ 
tion of gain or loss. —The gain from the sale 
or other disposition of property shall be the 
excess of the amount realized therefrom 
over the adjusted basis provided in section 
113 (b) for determining gain, and the loss 
shall be the excess of the adjusted basis 
provided In such section for determining 
loss over the amount realized. 

(b) Amount realized .— The amount real¬ 
ized from the sale or other disposition of 
property shall be the sum of any money 
received plus the fair market value of the 
property (other than money) received. 

(c) Recognition of gain or loss . — In the 
case of a sale or exchange, the extent to 


which the gain or loss determined under this 
section shall be recognized for the purposes 
of this title, shall be determined under the 
provisions of section 112. 

(d) Installment safes.—Nothing in this 
section shall be construed to prevent (In 
the case of property sold under contract 
providing for payment in instaUmcnts) the 
taxation of that portion of any installment 
payment representing gain, or profit in the 
year in which such payment is received. 

Art. 111-1. Computation of gain or 
loss .—Except as otherwise provided, the 
Act regards as income or as loss sus¬ 
tained, the gain or loss realized from 
the conversion of property into cash, or 
from the exchange of property for other 
property differing materially either in 
kind or in extent. The amount realized 
from a sale or other disposition of prop¬ 
erty is the sum of any money received 
plus the fair market value of any prop¬ 
erty which is received. The fair market 
value of property is a question of fact, 
but only in rare and extraordinary cases 
will property be considered to have no 
fair market value. The general method 
of computing such gain or loss is pre¬ 
scribed by section 111, which contem¬ 
plates that from the amount realized 
upon the sale or exchange there shall 
be withdrawn a sum sufficient to restore 
the adjusted basis prescribed by section 
113 (b) and articles 113 (b)-l to 113 
(b)-3 (i. e. f the cost or other basis 
provided by section 113 (a), adjusted 
for receipts, expenditures, losses, allow¬ 
ances. and other items chargeable 
against and applicable to such cost or 
other basis). The amount which re¬ 
mains after the adjusted basis has been 
restored to the taxpayer constitutes the 
realized gain. If the amount realized 
upon the sale or exchange is insufficient 
to restore to the taxpayer the adjusted 
basis of the property, a loss is sustained 
in the amount of the insufficiency. The 
basis may be different depending upon 
whether gain or loss is being computed. 

Even though property is not sold or 
otherwise disposed of, gain (includible 
in gross income under section 22 (a> as 
“gains or profits and income derived 
from any source whatever”) is realized 
if the sum of all the amounts received 
which are required by section 113 (b) to 
be applied against the basis of the prop¬ 
erty exceeds such basis. On the other 
hand, a loss is not ordinarily sustained 
prior to the sale or other disposition of 
the property, for the reason that until 
such sale or other disposition occurs 
there remains the possibility that the 
taxpayer may recover or recoup the ad¬ 
justed basis of the property. Until some 
identifiable event fixes the actual sus¬ 
taining of a loss and the amount thereof 
the Act takes no account of it. The 
provisions of this paragraph may be il¬ 
lustrated by the following example: 

Example: A purchased certain shares 
of stock subsequent to February 28, 1913, 
for $10,000. On January 1, 1938, A’s ad¬ 
justed basis for the stock had been re¬ 
duced to $1,000, by reason of receipts 
and distributions described in section 
113 (b) (1) (A) and (D). He received 
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In 1938 a further distribution of $5,000, 
being a distribution described in section 
113 (b) (1) (D). This distribution ap¬ 
plied against the adjusted basis as re¬ 
quired by section 113 (b) (1) (D) ex¬ 
ceeds that basis by $4,000. The amount 
of the excess, namely, $4,000, is a gain 
realized by A in 1938 includible, as a 
gain from the stock, in gross income in 
his return for that calendar year. In 
computing gain from the stock, as in 
adjusting basis, no distinction is made 
between items of receipts or distributions 
described in section 113 (b). If A sells 
the stock in 1939 for $5,000, he realizes 
in 1939 a gain of $5,000, since the ad¬ 
justed basis of the stock for the purpose 
of computing gain or loss from the sale 
is zero. 

In the case of property sold on the 
installment plan, special rules for the 
taxation of the gain are prescribed in 

section 44. 

Sec. 112. Recognition of gain or loss. —(a) 
General rule .— Upon the sale or exchange of 
property the entire amount of the gain or 
loss, determined tinder section 111, shall be 
recognized, except as hereinafter provided 
in this section. 

Art. 112 (a)-l. Sales or exchanges. — 
The extent to which the amount of gain 
or loss, determined under section 111, 
from the sale or exchange of property 
is to be recognized is governed by the 
provisions of section 112. The general 
rule is that the entire amount of such 
gain or loss is to be recognized. 

An exception to tne general rule is 
made by section 112 (b) (1) to (5), in¬ 
clusive, in the case of certain specifically 
described exchanges of property in which 
at the time of the exchange particular 
differences exist between the property 
parted with and the property acquired, 
but such differences are more formal 
than substantial. As to these, the Act 
provides that such differences shall not 
be deemed controlling, and that gain or 
loss shall not be recognized at the time 
of the exchange. The underlying as¬ 
sumption of these exceptions is that the 
new property is substantially a continua¬ 
tion of the old investment still unliqui¬ 
dated; and, in the case of reorganiza¬ 
tions. that the new enterprise, the new 
corporate structure, and the new prop¬ 
erty are substantially continuations of 
the old still unliquidated. 

The Act makes specific provision for 
the case in which, in addition to prop¬ 
erty which may be received tax free on 
the exchange, there is received as boot 
other property or money. In such a case 
gain is recognized to the extent of the 
boot (see section 112 (c) and (d>), but 
no loss of any kind is recognized (see 
section 112 (e)). 

The exceptions from the general rule 
requiring the recognition of all gains and 
losses, like other exceptions from a rule 
of taxation of general and uniform ap¬ 
plication, are strictly construed and do 
not extend either beyond the words or 
the underlying assumptions and pur¬ 


poses of the exception. Nonrecognition 
is accorded by the Act only if the ex¬ 
change is one which satisfies both (1) 
the specific description in the Act of an 
excepted exchange, and (2) the under¬ 
lying purpose for which such exchange 
is excepted from the general rule. The 
exchange must be germane to, and a 
necessary incident of, the investment or 
enterprise in hand. The relationship of 
the exchange to the venture or enterprise 
is always material, and the surrounding 
facts and circumstances must be shown. 
As elsewhere, the taxpayer claiming the 
benefit of the exception must show him¬ 
self within the exception. 

To constitute an exchange within the 
meaning of section 112 (b) (1) to (5). in¬ 
clusive, the transaction must be a recip¬ 
rocal transfer of property, as distin¬ 
guished from a transfer of property for 
a money consideration only. 

See section 112 (b) (6) and (7) with 
respect to nonrecognition of gain or loss 
upon the receipt of property distributed 
in complete liquidation of a corporation 
under certain specifically described cir¬ 
cumstances. See sections 112 (b) (8) 
and 371 with respect to nonrecognition 
of gain or loss upon exchanges and 
distributions made in obedience to 
orders of the Securities and Exchange 
Commission. 

[Sec. 112. Recognition of gain or loss.] 

(b) Exchanges solely in Jctnd. —(1) Prop¬ 
erty held for productive use or investment .— 
No gain or loss shall be recognized If prop¬ 
erty held for productive use In trade or busi¬ 
ness or for Investment (not Including stock 
in trade or other property held primarily for 
sale, nor stocks, bonds, notes, choses In 
action, certificates of trust or beneficial Inter¬ 
est. or other securities or evidences of in¬ 
debtedness or interest) is exchanged solely 
for property of a like kind to be held either 
for productive use In trade or business or for 
Investment. 

Art. 112 (b) (1) — 1. Property field for 
productive use in trade or business or for 
investment .—As used in section 112 (b) 

(1) , the words “like kind” have reference 
to the nature or character of the prop¬ 
erty and not to its grade or quality. One 
kind or class of property may not. under 
this paragraph, be exchanged for prop¬ 
erty of a different kind or class. The 
fact that any real estate involved is im¬ 
proved or unimproved is not material, 
for such fact relates only to the grade or 
quality of the property and not to its 
kind or class. Unproductive real estate 
held by one other than a dealer for fu¬ 
ture use or future realization of the in¬ 
crement in value is held for investment 
and not primarily for sale. 

No gain or loss is recognized if (1) a 
taxpayer exchanges property held for 
productive use in his trade or business, 
together with cash, for other property 
of like kind for the same use, such as a 
truck for a new truck or a passenger 
automobile for a new passenger auto¬ 
mobile to be used for a like purpose, or 

(2) a taxpayer who is not a dealer in 
real estate ex chang es city real estate for 
a ranch or farm, or a leasehold of a fee 


with 30 years or more to run for real 
estate, or improved real estate for un¬ 
improved real estate, or (3) a taxpayer 
exchanges investment property and cash 
for investment property of a like kind. 

Gain or loss is recognized if a tax¬ 
payer exchanges (1) Treasury bonds 
maturing October 15, 1945, for Treasury 
bonds maturing June 15, 1963, or (2) a 
real estate mortgage for bonds of the 
Home Owners’ Loan Corporation. 

[Sec. 112. Recognition of gain or Joss.] 

[(b) Exchanges solely in kind .—[ 

(2) Stock for stock of same corporation .— 
No gain or loss shall be recognized if com¬ 
mon stock In a corporation is exchanged 
solely tor common stock in the same corpo¬ 
ration, or if preferred stock in a corpora¬ 
tion is exchanged solely for preferred stock 
in the same corporation. 

Art. 112 (b) (2) —1. Stock for stock of 
the same corporation. —The exchange, 
without the recognition of gain or loss, 
of common stock for common stock, or 
of preferred stock for preferred stock, 
in the same corporation is not limited 
to a transaction between a stockholder 
and the corporation; it includes an ex¬ 
change between two individual stock¬ 
holders. However, the provisions of sec¬ 
tion 112 (b) (2) do not apply if stock 
is exchanged for bonds, or preferred 
stock is exchanged for common stock, or 
common stock is exchanged for preferred 
stock, or common stock in one corpora¬ 
tion is exchanged for common stock in 
another corporation. 

[Sec. 112. Recognition of gain or Jossi^ 

[(b) Exchanges solely in kind .—J 

(3) Stock for stock on reorganization 
No gain or loss shall bo recognized if stock 
or securities In a corporation a party to a 
reorganization are. In pursuance of the plan 
of reorganization, exchanged solely for stock 
or securities in such corporation or in an¬ 
other corporation a party to the reorganiza¬ 
tion. 

(4) Same — Gain of corporation. —No gain 
or loss shall be recognized If a corporation 
a party to a reorganization exchanges prop¬ 
erty, in pursuance of the plan of reorgani¬ 
zation. solely for stock or securities in 
another corporation a party to the reorgan¬ 
ization. 

(5) Transfer to corporation controlled by 
transferor. —No gain or loss shall be recog¬ 
nized if property Is transferred to a corpo¬ 
ration by one or more persons solely In ex¬ 
change for stock or securities in such 
corporation, and immediately after the ex¬ 
change such person or persons are in control 
of the corporation; but in the case of an 
exchange by two or more persons this 
paragraph shall apply only if the amount 
of the stock and securities received by each 
is substantially In proportion to his Interest 
in the property prior to the exchange. 

Art. 112 (b) (5>—1. Transfer of prop¬ 
erty to corporation controlled by trans¬ 
feror. —As used in section 112 (b) (5), 
the phrase “one or more persons” In¬ 
cludes individuals, trusts or estates, part¬ 
nerships and corporations (see section 
901); and to be in “control” of the trans¬ 
feree corporation such person or persons 
must own immediately after the transfer 
stock possessing at least 80 percent of 
the total combined voting power of all 
classes of stock entitled to vote and at 
least 80 percent of the total number 
of shares of all other classes of stock of 
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such corporation. (See section 112 <Ti).) 
The phrase “immediately alter the ex¬ 
change” does not necessarily require si¬ 
multaneous exchanges by two or more 
persons, but comprehends a situation 
where the rights of the parties have been 
previously defined and the execution of 
the agreement proceeds with an expedi¬ 
tion consistent with orderly procedure. 

Example 1: A owns certain real 
estate which cost him $50,000 in 1920, 
but which has a fair market value of 
$150,000 in 1938. He transfers this 
property to the M Corporation, a newly 
formed company, for all the latter’s 
capital stock. No gain or loss is recog¬ 
nized on the transaction. 

Example 2: C owns a patent right 
worth $25,000 and D owns a manufac¬ 
turing plant, worth $75,000. C and D 
organize the R Corporation with an au¬ 
thorized capital stock of $100,000. C 
transfers his patent right to the R Cor¬ 
poration for $25,000 of its stock and 
D transfers his plant to the new cor¬ 
poration for $75,000 of its stock. No 
gain or loss to C or D is recognized. 

Example 3: B owns certain real estate 
which cost him $50,000 in 1920. but 
which has a fair market value of $200,- 
000 in 1938. He transfers the property 
to the N Corporation in 1938 for 78 per¬ 
cent of each class of stock of the cor¬ 
poration. the remaining 22 percent of 
the stock of the corporation having been 
issued by the corporation in 1933 to 
oth§r persons for cash. B realizes a tax¬ 
able gain of $150,000 on this transaction. 
(See section 112 (h).) 

Art. 112 (b) (5)-2. Records to be kept 
and information to be filed .—Every per¬ 
son who receives the stock or securities 
of a controlled corporation for property 
under section 112 (b) (5) shall file with 
his income tax return for the tax¬ 
able year in which the exchange takes 
place a complete statement of all facts 
pertinent to the nonrecognition of gain 
or loss upon such exchange, including— 

1. A description of the property trans¬ 
ferred, or of his interest in such prop¬ 
erty, together with a statement of the 
cost or other basis thereof, adjusted to 
the date of the transfer, and 

2. A statement of the amount of stock 
or securities and other property or money 
received in the exchange. The amount 
of each kind of stock or securities and 
other property received shall be set forth 
at its fair market value at the date of 
the exchange. 

Every such controlled corporation 
shall file with its income tax return for 
the taxable year in which the exchange 
takes place: 

(1) A full description of all property 
received from the transferors, together 
with a statement of the cost or other 
basis thereof in the hands of the trans¬ 
ferors adjusted to the date of the trans¬ 
fer, and 

(2) A statement of the amount of 
stock or securities and other property or 


money which passed to the transferors 
in the transaction, together with a full 
statement of the amount of the issued 
and outstanding stock and securities of 
such controlled corporation immedi¬ 
ately after the exchange and of the 
ownership of each transferor of each 
class of stock of such controlled corpora¬ 
tion immediately after the exchange 
(showing as to each class the number of 
shares and percentage owned and the 
voting power of each share). 

Permanent records in substantial form 
shall be kept by every taxpayer who par¬ 
ticipates in a tax-free exchange under 
section 112 (b) (5) showing the cost or 
other basis in his hands of the trans¬ 
ferred property, and of the amount of 
stock or securities and other property or 
money received, in order to facilitate the 
determination of gain or loss from a sub¬ 
sequent disposition of such stock or se¬ 
curities and other property received in 
the exchange. 

(Sec. 112. Recognition of gain or toss.J 

((b) Exchanges solely in kind .—( 

(6) Property received by corporation on 
complete liquidation of another. —No gain or 
loss shall be recognized upon the receipt by 
a corporation of property distributed in com¬ 
plete liquidation of another corporation. For 
the purposes of this paragraph a distribution 
shall be considered to be in complete liquida¬ 
tion only if— 

(A) the corporation receiving such prop¬ 
erty was. on the date of the adoption of the 
plan of liquidation, and has continued to be 
at all times until the receipt of the property, 
the owner of stock (in such other corpora¬ 
tion) possessing at least 80 per centum of the 
total combined voting power of all classes of 
stock entitled to vote and the owner of at 
least 80 per centum of the total number of 
shares of all other classes of stock (except 
nonvoting stock which is limited and pre¬ 
ferred as to dividends), and was at no time 
on or after the date of the adoption of the 
plan of liquidation and until the receipt of 
the property the owner of a greater per¬ 
centage of any class of stock than the per¬ 
centage of such class owned at the time of the 
receipt of the property; and 

(B) no distribution under the liquidation 
was made before the first day of the first tax¬ 
able year of the corporation beginning after 
December 31, 1935; and either 

(C) the distribution is by such other cor¬ 
poration in complete cancellation or redemp¬ 
tion of all its stock, and the transfer of all 
the property occurs within the taxable year; 
in such case the adoption by the shareholders 
of the resolution under which is authorized 
the distribution of all the assets of such cor¬ 
poration in complete cancellation or redemp¬ 
tion of all its stock, shall be considered an 
adoption of a plan of liquidation, even though 
no time for the completion of the transfer of 
the property is specified in such resolution; or 

(D) such distribution is one of a series of 
distributions by such other corporation in 
complete cancellation or redemption of all 
its stock in accordance with a plan of liqui¬ 
dation under which the transfer of all the 
property under the liquidation is to be com¬ 
pleted within three years from the close of 
the taxable year during which is made the 
first of the series of distributions under the 
plan, except that if such transfer is not com¬ 
pleted within such period, or if the taxpayer 
does not continue qualified under subpara¬ 
graph (A) until the completion of such 
transfer, no distribution under the plan shall 
be considered a distribution in complete 
liquidation. 

If such transfer of all the property does not 
occur within the taxable year the Commis¬ 
sioner may require of the taxpayer such bond. 


or waiver of the statute of limitations on 
assessment and collection, or both, as he may 
deem necessary to insure, if the transfer of 
the property is not completed within such 
three-year period, or if the taxpayer does not 
continue qualified under subparagraph (A) 
until the completion of such transfer, the 
assessment and collection of all income, war- 
profits. and excess-profits taxes then imposed 
by law for such taxable year or subsequent 
taxable years, to the extent attributable to 
property so received. A distribution other¬ 
wise constituting a distribution in complete 
liquidation within the meaning of this para¬ 
graph shall not be considered as not const! • 
tuting such a distribution merely because it 
does not constitute a distribution or liquida¬ 
tion within the meaning of the corporate 
law under which the distribution is made; 
and for the purposes of this paragraph a 
transfer of property of such other corpora¬ 
tion to the taxpayer shall not be considered 
as not constituting a distribution (or one of 
a series of distributions) in complete can¬ 
cellation or redemption of all the stock of 
such other corporation, merely because the 
carrying out of the plan involves (i) the 
transfer under the plan to the taxpayer by 
such other corporation of property, not at¬ 
tributable to shares owned by the taxpayer, 
upon an exchange described' in paragraph 
(4) of this subsection, and (11) the complete 
cancellation or redemption under the plan, as 
a result of exchanges described in paragraph 
(3) of this subsection, of the shares not 
owned by the taxpayer. 

Art. 112 (b) (6)-l. Distributions in 
liquidation of subsidiary corporation .— 
(a) General .—Under the general rule 
prescribed by section 115 (c) for the 
treatment of distributions in liquidation 
of a corporation, amounts received by 
one corporation in complete liquidation 
of another corporation are treated as in 
full payment in exchange for stock in 
such other corporation, and gain or loss 
from the receipt of such amounts is to 
be determined as provided in section 111. 
The scope of this treatment is governed 
by the meaning of the term “amounts 
distributed in complete liquidation of a 
corporation” as used in section 115 (c). 
Section 112 (b) (6) excepts from the 
general rule property received, under 
certain specifically described circum¬ 
stances, by one corporation as a distri¬ 
bution in complete liquidation of another 
corporation and provides for the non¬ 
recognition of g§in or loss in those cases 
which meet the statutory requirements. 
Section 112 (i) places a limitation on the 
application of section 112 (b) (6) in the 
case of foreign corporations. See article 
113 (a) (15)—1 for the basis for deter¬ 
mining gain or loss from the subsequent 
sale of property received upon complete 
liquidations such as described in this 
article. 

<b) Requirements for nonrecognition 
of gain or loss .—The nonrecognition of 
gain or loss is limited to the receipt of 
such property by a corporation which is 
the actual owner of stock (in the liqui¬ 
dating corporation) possessing at least 
80 percent of the total combined voting 
power of all classes of stock entitled to 
vote and the owner of at least 80 percent 
of the total number of shares of all other 
classes of stock (except nonvoting stock 
which is limited and preferred as to 
dividends). The Act expressly requires 
that the recipient corporation must have 
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been the owner of the specified amount 
of such stock on the date of the adop¬ 
tion of the plan of liquidation and have 
continued so to be at all times until the 
receipt of the property. The Act also 
expressly requires that the recipient cor¬ 
poration shall at no time on or after the 
date of the adoption of the plan and 
until the receipt of the property, be the 
owner of a greater percentage of any 
class of stock than the percentage of 
such class owned at the time of the re¬ 
ceipt of the property. If the recipient 
corporation does not continue qualified 
with respect to the ownership of stock 
of the liquidating corporation and if the 
failure to continue qualified occurs at 
any time prior to the completion of the 
transfer of all the property, the provi¬ 
sions for the nonrecognition of gain or 
loss do not apply to any distribution re¬ 
ceived under the plan. 

The provisions of section 112 (b) (6> 
do not apply to any liquidation if any dis¬ 
tribution in pursuance thereof has been 
made before the first day of the first tax¬ 
able year of the recipient corporation be¬ 
ginning after December 31, 1935. 

To constitute a distribution in complete 
liquidation within the meaning of section 
112 (b) (6), the distribution must be 

(a) made by the liquidating corporation in 
complete cancellation or redemption of 
all its stock in accordance with a plan of 
liquidation or (b) one of a series of dis¬ 
tributions in complete cancellation or re¬ 
demption of all its stock in accordance 
with a plan of liquidation. It is essential 
that a status of liquidation exist at the 
time the first distribution is made under 
the plan and that such status continue 
to the date of dissolution of the corpora¬ 
tion. A status of liquidation exists when 
the corporation ceases to be a going con¬ 
cern and its activities are merely for 
the purpose of winding up its affairs, pay¬ 
ing its debts and distributing any remain¬ 
ing balance to its shareholders. A liqui¬ 
dation may be completed prior to the 
actual dissolution of the liquidating cor¬ 
poration but no liquidation is completed 
until the liquidating corporation and the 
receiver or trustees in liquidation are 
finally divested of all the property (both 
tangible and intangible). (See article 
22 (a)-21.) 

If a transaction constitutes a distribu¬ 
tion in complete liquidation within the 
meaning of the Act and satisfies the re¬ 
quirements of section 112 (b) (6), it is 
not material that it is otherwise described 
under the local law. If a liquidating cor¬ 
poration distributes all of its property in 
complete liquidation and if pursuant to 
the plan for such complete liquidation a 
corporation owning the specified amount 
of stock in the liquidating corporation 
receives property constituting amounts 
distributed in complete liquidation within 
the meaning of the Act and also receives 
other property attributable to shares not 
owned by it, the transfer of the property 
to the recipient corporation shall not be 
treated, by reason of the receipt of such 


other property, as not being a distribu¬ 
tion (or one of a series of distributions) 
in complete cancellation or redemption of 
all of the stock of the liquidating cor¬ 
poration within the meaning of section 
112 (b) (6), even though for purposes of 
those provisions in section 112 relating 
to reorganizations the amount received 
by the recipient corporation in excess of 
its ratable share is regarded as acquired 
upon the issuance of its stock or securi¬ 
ties in a tax-free exchange as described 
in section 112 (b) (4) and the cancella¬ 
tion or redemption of the stock not owned 
by the recipient corporation is treated 
as occurring as a result of a tax-free ex¬ 
change described in section 112 <b) (3). 
The application of this paragraph may 
be illustrated by the following example: 

Example: On July 1, 1938, the M Cor¬ 
poration had outstanding capital stock 
consisting of 3,000 shares of common 
stock, par value $100 a share, and 1,000 
shares of preferred stock, par value $100 
a share, which preferred stock was 
limited and preferred as to dividends 
and had no voting rights. On July 1, 
1938. and thereafter until the date of 
dissolution of the M Corporation, the 
O Corporation owned 2,500 shares of 
the common stock of the M Corpora¬ 
tion. By a statutory merger consum¬ 
mated on August 1, 1938, pursuant to a 
plan of liquidation adopted on July 1, 
1938, the M Corporation was merged 
into the O Corporation, the O Corpora¬ 
tion under the plan issuing stock which 
was received by the holders of the stock 
of the M Corporation not owned by the 
O Corporation in exchange for their 
stock in the M Corporation. The re¬ 
ceipt by the O Corporation of the prop¬ 
erties of the M Corporation is a distri¬ 
bution received by the O Corporation in 
complete liquidation of the M Corpora¬ 
tion within the meaning of section 112 

(b) (6). and no gain or loss is recog¬ 
nized as the result of the receipt of such 
properties. 

Art. 112 (b) (6)-2. Liquidations com¬ 
pleted within one taxable year . —If in a 
liquidation completed within one tax¬ 
able year, pursuant to a plan of com¬ 
plete liquidation, distributions in com¬ 
plete liquidation are received by a cor¬ 
poration which owns the specified 
amount of stock in the liquidating cor¬ 
poration and which continues qualified 
with respect to the ownership of such 
stock until the transfer of all the prop¬ 
erty within such year is completed (see 
article 112 (b) (6)-l), then no gain or 
loss shall be recognized with respect to 
the distributions received by the recipi¬ 
ent corporation. In such case no waiver 
or bond is required of the recipient cor¬ 
poration under section 112 (b) (6). 

Art. 112 (b) (6)-3. Liquidations cover¬ 
ing more than one taxable year. —If the 
plan of liquidation is consummated by 
a series of distributions covering a period 
of more than one taxable year, the non¬ 
recognition of gain or loss with respect 
to the distributions in liquidation shall 


in addition to the requirements of article 
112 (b) (6)—1, be subject to the following 
requirements: 

(a) In order for the distribution in 
liquidation to be brought within the ex¬ 
ception provided in section 112 (b) (6) 
to the general rule for computing gain 
or loss with respect to amounts received 
in liquidation of a corporation, the en¬ 
tire property of the corporation shall be 
transferred in accordance with a plan of 
liquidation, which plan .shall include a 
statement showing the period within 
which the transfer of the property of the 
liquidating corporation to the recipient 
corporation is to be completed. The 
transfer of all the property under the liq¬ 
uidation must be completed within three 
years from the close of the taxable year 
during which is made the first of the 
series of distributions under the plan. 

<b) For each of the taxable years which 
falls wholly or partly within the period 
of liquidation, the recipient corporation 
shall, at the time of filing its return, file 
with the collector for transmittal to the 
Commissioner a waiver of the statute of 
limitations on assessment. The waiver 
shall be executed on such form as may 
be prescribed by the Commissioner and 
shall extend the period for assessment 
of all income and profits taxes for each 
such year to a date not earlier than one 
year after the last date of the period 
for assessment of such taxes for the last 
taxable year in which the transfer of 
the property of the liquidating corpora¬ 
tion to the controlling corporation may 
be completed in accordance with section 
112 (b) (6). Such waiver shall also con¬ 
tain such other terms with respect to 
assessment as may be considered by the 
Commissioner to be necessary to Insure 
the assessment and collection of the cor¬ 
rect tax liability for each year within 
the period of liquidation. 

(c) For each of the taxable years 
which falls wholly or partly within the 
period of liquidation, the recipient cor¬ 
poration shall file a bond, the amount 
of which shall be fixed by the Commis¬ 
sioner. The bond shall contain all 
terms specified by the Commissioner, 
including provisions unequivocally as¬ 
suring prompt payment of the excess 
of income and profits taxes (plus 
penalty, if any. and interest) as 
computed by the Commissioner without 
regard to the provisions of sections 112 
(b) (6) and 113 (a) (15) over such taxes 
computed with regard to such provisions, 
regardless of whether such excess may 
or may not be made the subject of a 
notice of deficiency under section 272 
and regardless of whether it may or may 
not be assessed. Any bond required un¬ 
der section 112 (b) (6) shall have such 
surety or sureties as the Commissioner 
may require. However, see section 1126 
of the Revenue Act of 1926, as amended 
(paragraph 35 of the Appendix to these 
regulations), providing that where a 
bond is required by law or regulations, 
in lieu of surety or sureties there may 
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be deposited bonds or notes of the 
United States. Only surety companies 
holding certificates of authority from 
the Secretary as acceptable sureties on 
Federal bonds will be approved as sure¬ 
ties. The bonds shall be executed in 
triplicate so that the Commissioner, the 
taxpayer, and the surety or the deposi¬ 
tary may each have a copy. 

Pending the completion of the liquida¬ 
tion, if there is a compliance with para¬ 
graphs (a), (b), and (c) of this article 
and article 112 <b) <6)-l with respect to 
the nonrecognition of gain or loss, the 
income and profits tax liability of the 
recipient corporation for each of the 
years covered in whole or in part 
by the liquidation shall be determined 
without the recognition of any gain 
or loss on account of the receipt of 
the distributions in liquidation. In 
such determination, the basis of the 
property or properties received by 
the recipient corporation shall be de¬ 
termined in accordance with section 
113 <a) (15). (See article 113 (a) 

(15)—1.) However, if the transfer of 
the property is not completed within 
the 3-year period allowed by section 
112 (b) (6) or if the recipient corpora¬ 
tion does not continue qualified with re¬ 
spect to the ownership of stock of the 
liquidating corporation as required by 
that section, gain or loss shall be recog¬ 
nized with respect to each distribution 
and the tax liability for each of the 
years covered in whole or in part by the 
liquidation shall be recomputed without 
regard to the provisions of section 112 
(b) (6) or section 113 (a) (15) and the 
amount of any additional tax due upon 
such recomputation shall be promptly 
paid. 

Art. 112 (b) (6)-4. Distributions in liq¬ 
uidation as affecting minority interests .— 
Upon the liquidation of a corporation in 
pursuance of a plan of complete liqui¬ 
dation, the gain or loss of minority 
shareholders shall be determined without 
regard to section 112 (b) (6), since it 
does not apply to that part of distribu¬ 
tions in liquidations received by minority 
shareholders. 

Art. 112 (b) (6)-5. Records to be kept 
and information to be filed vrith return .— 
(a) Permanent records in substantial 
form shall be kept by every corporation 
receiving distributions in complete liqui¬ 
dation within the exception provided in 
section 112 (b) (6) showing the informa¬ 
tion required by this article to be sub¬ 
mitted with its return. The plan of liq¬ 
uidation must be adopted by each of the 
corporations parties thereto; and the 
adoption must be shown by the acts of 
its duly constituted responsible officers, 
and appear upon the official records of 
each such corporation. 

(b) For the taxable year in which the 
liquidation occurs, or, if the plan of liq¬ 
uidation provides for a series of distribu¬ 
tions over a period of more than one 
year, for each taxable year in which a 
distribution is received under the plan, 


the recipient shall file with its return a 
complete statement of all facts pertinent 
to the nonrecognition of gain or loss, 
including— 

(1) A certified copy of the plan for 
complete liquidation, and of the resolu¬ 
tions under which the plan was adopted 
and the liquidation was authorized, to¬ 
gether with al statement under oath 
showing in detail all transactions inci¬ 
dent to, or pursuant to, the plan. 

(2) A list of all the properties re¬ 
ceived upon the distribution, showing 
the cost or other basis of such properties 
to the liquidating corporation at the 
date of distribution and the fair market 
value of such properties on the date 
distributed. 

(3) A statement as to its ownership 
of all classes of stock of the liquidating 
corporation (showing as to each class 
the number of shares and percentage 
owned and the voting power of each 
share) as of the date of the adoption 
of the plan of liquidation, and at all 
times since, to and including the date 
of the distribution in liquidation, and 
the cost or other basis of such stock. 

| Sec. 112. Recognition of gaiii or loss. ] 

[(b) Exchanges solely in kind .—1 

(7) Election as to recognition of gain in 
certain corporate liquidations. —(A) General 
rule. —In the case of property distributed in 
complete liquidation of a domestic corpora¬ 
tion, if— 

(1) the liquidation is made in pursuance 
of a plan of liquidation adopted after the 
date of the enactment of this Act. whether 
the taxable year of the corporation began 
on. before, or after January 1, 1938; and 

(il) the distribution is in complete can¬ 
cellation or redemption of all the stock, and 
the transfer of all the property under the 
liquidation occurs within the month of De¬ 
cember, 1938— 

then in the case of each qualified electing 
shareholder (as defined in subparagraph (C)) 
gain upon the shares owned by him at the 
time of the adoption of the plan of liquida¬ 
tion shall be recognized only to the extent 
provided in subparagraph (E) and (P). 

(B) Excluded corporation. —The term “ex¬ 
cluded corporation” means a corporation 
which at any time between April 9, 1938. 
and the date of the adoption of the plan of 
liquidation, both dates inclusive, was the 
owner of stock possessing 50 per centum or 
more of the total combined voting power of 
all classes of stock entitled to vote on the 
adoption of such plan. 

(C) Qualified electing shareholders. —The 
term "qualified electing shareholder” means 
a shareholder (other than an excluded cor¬ 
poration) of any class of stock (whether or 
not entitled to vote on the adoption of the 
plan of liquidation) who is a shareholder 
at the time of the adoption of such plan, 
and whose written election to have the bene¬ 
fits of subparagraph (A) has been made 
and filed in accordance with subparagraph 

(D), but— 

(i) in the case of a shareholder other than 
a corporation, only If written elections have 
been so filed by shareholders (other than 
corporations) who at the time of the adop¬ 
tion of the plan of liquidation are owners of 
stock possessing at least 80 per centum of 
the total combined voting power (exclusive 
of voting power possessed by stock owned 
by corporations) of all classes of stock en¬ 
titled to vote on the adoption of such plan 
of liquidation; or 

(li) in the case of a shareholder which 
is a corporation, only If written elections 


have been so filed by corporate shareholders 
(other than an excluded corporation) which 
at the time of the adoption of such plan of 
liquidation are owners of stock possessing at 
least 80 per centum of the total combined 
voting power (exclusive of voting power pos¬ 
sessed by stock owned by an excluded cor¬ 
poration and by shareholders who are not 
corporations) of all classes of stock entitled 
to vote on the adoption of such plan of 
liquidation. 

(D) Making and filing of elections .—The 
written elections referred to in subparagraph 
(C) must be made and filed in such manner 
as to be not in contravention of regulations 
prescribed by the Commissioner with the ap¬ 
proval of the Secretary. The filing must be 
within thirty days after the adoption of the 
plan of liquidation, and may be by the 
liquidating corporation or by the share¬ 
holder. 

(E) Noncorporate shareholders. —In the 
case of a qualified electing shareholder other 
than a corporation— 

(1) There shall be recognized, and taxed 
as a dividend, so much of the gain as is 
not in excess of his ratable share of the 
earnings and profits of the corporation ac¬ 
cumulated after February 28. 1913, such 
earnings and profits to be determined as of 
December 31, 1938. but without diminution 
by reason of distributions made during the 
month of December. 1938; and 

(ii) There shall be recognized, and taxed 
as short-term or long-term capital gain, as 
the case may be, so much of the remainder 
of the gain as is not in excess of the amount 
by which the value of that portion of the 
assets received by him which consists of 
money, or of stock or securities acquired by 
the corporation after April 9, 1938, exceeds 
his ratable share of such earnings and profits. 

(F) Corporate shareholders .—In the case 
of a qualified electing shareholder which is 
a corporation the gain shall be recognized 
only to the extent of the greater of the two 
following— 

(1) The portion of the assets received by 
it which consists of money, or of stock or 
securities acquired by the liquidating cor¬ 
poration after April 9. 1938; or 

(ii) Its ratable share of the earnings and 
profits of the liquidating corporation ac¬ 
cumulated after February 28, 1913, such 
earnings and profits to be determined as of 
December 31. 1938, but without diminution 
by reason of distributions made during the 
month of December, 1938. 

Art. 112 (b) (7)-l. Corporate liquida¬ 
tions in December, 1938 .—(a) Gen¬ 
eral.— Section 112 (b) (7) provides a 
special rule, in the case of certain spe¬ 
cifically described complete liquidations 
of domestic corporations occurring with¬ 
in the month of December, 1938, for the 
treatment of gain on the shares of stock 
owned by qualified electing shareholders 
on the date of the adoption of the plan 
of liquidation. The effect of such sec¬ 
tion is in general to postpone the recog¬ 
nition of that portion of a qualified 
electing shareholder’s gain on the liqui¬ 
dation which would otherwise be rec¬ 
ognized and which is attributable to ap¬ 
preciation in the value of certain cor¬ 
porate assets unrealized- by the cor¬ 
poration at the time such assets are dis¬ 
tributed in complete liquidation. Only 
qualified electing shareholders are en¬ 
titled to the benefits of section 112 (b) 
(7). The determination of who is a 
qualified electing shareholder is to be 
made under section 112 (b) (7) (C) and 
article 112 (b) <7)-2. For the basis of 
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property received on such liquidations, 
see section 113 (a) (18). 

(b) Type of liquidation .—The liquida¬ 
tion must be in pursuance of a plan of 
liquidation adopted after May 28, 1938. 
Such plan may be adopted at any time 
after May 28, 1938, and before the first 
distribution under the liquidation oc¬ 
curs, even though the date of adoption 
falls in a taxable year of the liquidating 
corporation to which the Revenue Act 
of 1936 applies. The Act specifically 
requires that the distribution be in 
complete cancellation or redemption of 
all the stock of the corporation. The 
Act also requires that the transfer of all 
the property, both tangible and intangi¬ 
ble, of the corporation under the liqui¬ 
dation occur entirely within the month 
of December, 1938, but if proper ar¬ 
rangements are made in good faith for 
the payment, after December 31, 1938, 
of unascertained or contingent liabilities 
and expenses, this requirement will be 
considered to have been complied with. 
The assets reserved for this purpose 
must be in cash and must be reasonable 
in amount. Though it is not necessary 
that the corporation dissolve in Decem¬ 
ber, 1938, it is essential that a status of 
liquidation exist at the time the first 
distribution is made under the plan and 
that such status continue to the date of 
dissolution of the corporation. A status 
of liquidation exists when the corpora¬ 
tion ceases to be a going concern and its 
activities are merely for the purpose of 
winding up its affairs, paying its debts, 
and distributing any remaining balance 
to its shareholders. 

If a transaction constitutes a distribu¬ 
tion in complete liquidation within the 
meaning of the Act and satisfies the re¬ 
quirements of section 112 (b) (7), it is 
immaterial that it is otherwise described 
under the local law. 

Art. 112 (b) (7)-2. Qualified electing 
shareholder.—No corporate shareholder 
may be a qualified electing shareholder 
if at any time between April 9, 1938, and 
the date of the adoption of the plan of 
liquidation, both dates inclusive, it is the 
owner of stock of the liquidating corpora¬ 
tion possessing 50 percent or more of the 
total combined voting power of all 
classes of stock entitled to vote upon the 
adoption of the plan of liquidation. All 
other shareholders are divided into two 
groups for the purposes of determining 
whether they are qualified electing 
shareholders: (a) shareholders other 
than corporations, and (b) corporate 
shareholders. Any shareholder of either 
of such two groups (whether or not the 
stock he owns is entitled to vote on the 
adoption of the plan of liquidation) is a 
qualified electing shareholder if— 

(1) His written election to be governed 
by the provisions of section 112 (b) (7) 
(which cannot be withdrawn or revoked) 
has been made and filed as prescribed in 
article 112 (b) (7)-3; and 

(2) Like elections have been made and 
filed by owners of stock possessing at 

No. 28-3 


least 80 percent of the total combined 
voting power of all classes of stock owned 
by shareholders of the same group on 
the date of, and entitled to vote upon, 
the adoption of the plan of liquidation, 
whether or not the shareholders making 
such elections actually realize gain upon 
the cancellation or redemption of such 
stock upon the liquidation. 

Example: The R Corporation has out¬ 
standing 20 shares of common stock on 
July 1, 1938, the date of the adoption of 
a plan of liquidation within the provi¬ 
sions of section 112 (b) (7), each en¬ 
titled to one vote upon the adoption of 
such plan of liquidation. Ten of such 
shares are owned by the S Corporation, 
two each by the X Corporation and the 
Y Corporation, one by the Z Corporation, 
and one each by A, B, C, D, and E, indi¬ 
viduals. There are also outstanding two 
shares of preferred stock, not entitled to 
vote on liquidation, one share being 
owned by F, an individual, and one share 
by the P Corporation. The S Corpora¬ 
tion, being a corporate shareholder and 
the owner of 50 percent of the voting 
stock, may not be a qualified electing 
shareholder under any circumstances. 
In order for any other corporate share¬ 
holder to be a qualified electing share¬ 
holder, it is necessary that the X Cor¬ 
poration and the Y Corporation file their 
written elections to be governed by sec¬ 
tion 112 (b) (7). If this is done, the P 
Corporation will also be a qualified elect¬ 
ing shareholder if it has filed a like elec¬ 
tion. Similarly, in the case of the indi¬ 
vidual shareholders, some combination of 
four of the individual holders of the 
common stock must have filed their writ¬ 
ten elections, before any individual 
shareholder may be considered a quali¬ 
fied electing shareholder, but if this is 
done, F will also be a qualified electing 
shareholder if he has filed a like election. 

An election to be governed by the pro¬ 
visions of section 112 (b> (7) relates to 
the treatment of gain realized upon the 
cancellation or redemption of stock upon 
liquidation and can therefore be made 
only by or on behalf of the person by 
whom gains, if any, will be realized 
Thus, .the shareholder who may make 
such election must be the actual owner 
of the stock and not a mere record 
holder, such as a nominee. 

A shareholder is entitled to make an 
election relative to the gain only on stock 
owned by him at the time of the adop¬ 
tion of the plan of liquidation. The elec¬ 
tion is personal to the shareholder mak¬ 
ing it and does not follow such stock into 
the hands of a transferee. 

Art. 112 (b) (7)-3. Making and filing 
of written elections .—An election to be 
governed by section 112 (b) (7) shall 
be made in duplicate under oath or 
affirmation on Form 964 in accordance 
with the instructions printed thereon 
and with these regulations. Such dupli¬ 
cate originals shall be filed by the share¬ 
holder or by the liquidating corporation 
with the Commissioner of Internal Rev¬ 


enue, Washington. D. C.. attention of 
the Income Tax Unit, Records Division, 
within 30 days after the adoption of the 
plan of liquidation. A copy shall also 
be attached to and made a part of the 
shareholder’s income tax return for his 
taxable year in which the transfer of 
all the property under the liquidation 
occurs. 

Art. 112 (b) (7)-4. Treatment of 

gain. — (a) Computation of gain .—As in 
the case of shareholders generally, for 
the purpose of computing gain, amounts 
received by qualified electing sharehold¬ 
ers are treated as in full payment in 
exchange for their stock, as provided in 
section 115 (c), and gain from the re¬ 
ceipt of such amounts is determined as 
provided in section 111. Gain or loss 
must be computed separately on each 
share of stock owned by a qualified 
electing shareholder on the date of the 
adoption of the plan of liquidation. The 
limited recognition and special treat¬ 
ment accorded by section 112 (b) (7) 
applies only to the gain on such shares 
of stock upon which gain was realized 
and not to net gain computed by setting 
off losses realized on some shares against 
gain on others. 

<b) Recognition of gain .—Pursuant to 
section 112 (b) (7) only so much of the 
gain on each share of stock owned by a 
qualified electing shareholder on the date 
of the adoption of the plan of liquida¬ 
tion is recognized as does not exceed the 
greater of the following— 

(1) Such share’s ratable share of the 
earnings and profits of the corporation 
accumulated after February 28, 1913, 
computed as of December 31, 1938, with¬ 
out diminution by reason of distributions 
made during the month of December, 
1938: or 

(2) Such share’s ratable share of the 
sum of the amount of money received by 
such shareholder on shares of the same 
class and the fair market value of all 
the stock or securities so received which 
were acquired by the liquidating corpo¬ 
ration after April 9, 1938. The mere re¬ 
placement after April 9, 1938, of lost or 
destroyed certificates or instruments ac¬ 
quired on or before April 9. 1938, or the 
mere conversion of certificates or instru¬ 
ments into certificates or instruments of 
larger or smaller denominations will not 
constitute an acquisition within the 
meaning of the phrase “acquired after 
April 9, 1938.’’ Nor will such an acquisi¬ 
tion result from the issuance after April 
9. 1938, of certificates of stock in con¬ 
nection with a subscription made and 
accepted on or before April 9, 1938. 

(c) Treatment of recognized gain .—In 
the case of a qualified electing share¬ 
holder other than a corporation that part 
of the recognized gain on a share of 
stock owned on the date of the adoption 
of the plan of liquidation which is not 
in excess of its ratable share of the earn¬ 
ings and profits of the liquidating corpo¬ 
ration accumulated after February 28, 
1913, determined as provided in section 
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112 (b) (7) (E) (i) is treated and taxed 
to him as a dividend. It retains its 
character as a dividend for all tax pur¬ 
poses. The remainder of the gain which 
is recognized is treated and taxed to him 
as a short-term or long-term capital 
gain, as the case may be. In the case of 
a qualified electing shareholder which 
is a corporation, the entire amount of 
the gain which is recognized is treated 
and taxed as a capital gain. 

Example: The X Corporation has only 
one class of stock outstanding, owned in 
equal amounts by three shareholders. 
The basis of the stock owned by each 
shareholder is $50, each having bought 
his stock in a single bloc prior to the date 
of the adoption of a plan of liquidation 
conforming to the requirements of sec¬ 
tion 112 (b) (7). One of such share¬ 
holders is an individual and two are cor¬ 
porations and all are qualified electing 
shareholders. The X Corporation has 
earnings and profits accumulated after 
February 28, 1913, of $60, its assets con¬ 
sisting of property (other than stock or 
securities acquired after April 9, 1938, 
and money) with a fair market value of 
$240, cash of $75, and stock and securi¬ 
ties acquired after April 9, 1938, with a 
fair market value of $90, all of which 
assets are distributed in December, 1938, 
to the shareholders pro rata in com¬ 
plete liquidation of the corporation, as 
provided in section 112 (b) (7). Each 
shareholder, therefore, receives, in cash 
and property, $135 and his gain is $85. 

In the case of each shareholder $55 of 
this gain is recognized, since such amount 
represents the sum of the cash received 
by him and the fair market value of the 
stock and securities received by him 
which were acquired by the X Corpora¬ 
tion after April 9, 1938, and is greater 
than his ratable share of the earnings and 
profits ($20). In the case of the cor¬ 
porate shareholders this amount is 
treated as capital gain. In the case of 
the individual shareholder, however, $20, 
being the amount of the shareholder’s 
ratable share of the earnings and profits, 
is taxable to him as a dividend, and $35, 
being the difference between the share¬ 
holder’s ratable share of the earnings and 
profits and the sum of the cash and stock 
and securities received by him, is recog¬ 
nized and treated as a short-term or 
long-term capital gain, as the case may 
be. The remainder of each shareholder’s 
gain, $30, is not recognized. If the basis 
of each shareholder’s stock had been 
$100, instead of $50, the corporate share¬ 
holders would be taxed on only $35 as 
capital gain and the individual share¬ 
holder on $20 as a dividend but only on 
$15 as a capital gain, since the total 
amount taxed is limited by the amount 
of gain realized by the shareholder upon 
the Cancellation or redemption of his 
stock. 

Art. 112 (b) (7)-5. Records to be kept 
and information to be filed with return .— 
Permanent records in substantial form 
shall be kept by every qualified electing 


shareholder receiving distributions in 
complete liquidation of a domestic cor¬ 
poration. Such shareholder shall file 
with his income tax return for his tax¬ 
able year in which the liquidation occurs 
a statement of all facts pertinent to the 
recognition and treatment of the gain 
realized by him upon the shares of stock 
owned by him on the date of the adoption 
of the plan of liquidation, including— 

(a) A statement of his stock ownership 
in the liquidating corporation as of the 
date of the distribution, showing the 
number of shares of each class owned 
on such date and the cost or other basis 
of each such share; 

(b) A list of all the property including 
money received upon the distribution, 
showing the fair market value of each 
item of such property other than money 
on the date distributed and stating what 
items, if any, consist of stock or securi¬ 
ties acquired by the liquidating corpora¬ 
tion after April 9. 1938; 

(c) A statement of his ratable share 
of the earnings and profits of the liqui¬ 
dating corporation accumulated after 
February 28, 1913, computed without 
diminution by reason of distributions 
made during the month of December, 
1938; and 

(d) A copy of such shareholder’s writ¬ 
ten election to be governed by the pro¬ 
visions of section 112 (b) (7). (See arti¬ 
cle 112 (b) (7)-3.) 

For information to be filed by the liq¬ 
uidating corporation, see section 148 (e). 

(Sec. 112. Recognition of gain or Zoss.l 

((b) Exchanges solely in kind.—1 

(8) Exchanges and distributions in obedi¬ 
ence to orders of securities and exchange 
commission .—In the case of any exchange 
or distribution described in section 371, no 
gain or loss shall be recognized to the extent 
specified in such section with respect to such 
exchange or distribution. 

[Sec. 112. Recognition of gain or loss.] 

(c) Cain from exchanges not solely in 
kind. —(1) If an exchange would be within 
the provisions of subsection (b) (1), (2), 
(3), or (5) of this section if it were not for 
the fact that the property received in ex¬ 
change consists not only of property per¬ 
mitted by such paragraph to be received 
without the recognition of gain, but also of 
other property or money, then the gain, if 
any, to the recipient shall be recognized, but 
In an amount not in excess of the sum of 
such money and the fair market value of 
such other property. 

(2) If a distribution made in pursuance of 
a plan of reorganization is within the provi¬ 
sions of paragraph (1) of this subsection 
but has the effect of the distribution of a 
taxable dividend, then there shall be taxed 
as a dividend to each distributee such an 
amount of the gain recognized under para¬ 
graph (1) as is not in excess of his ratable 
share of the undistributed earnings and 
profits of the corporation accumulated after 
February 28. 1913. The remainder, if any. 
of the gain recognized under paragraph (l) 
shall be taxed as a gain from the exchange 
of property. 

Art 112 (c)~l. Receipt of other prop¬ 
erty or money in tax-free exchange not 
connected with corporate reorganiza¬ 
tion .—If in any transaction in which 
(a) property held for investment or pro¬ 
ductive use in trade or business is ex¬ 
changed for property of like kind to be 
held either for productive use or for in¬ 


vestment; or (b) common stock is 
exchanged for common stock, or pre¬ 
ferred stock for preferred stock, in the 
same corporation and not in connection 
with a corporate reorganization; or <c) 
property is transferred by one or more 
persons to a corporation for its stock 
or securities, within the meaning of sec¬ 
tion 112 (b) (5), there is received by the 
taxpayer other property (in addition to 
property permitted to be received with¬ 
out recognition of gain) or money, then 

(1) The gain, if any, to the taxpayer 
will be recognized in an amount not in 
excess of the sum of the money and the 
fair market value of the other property, 
but 

(2) The loss, if any, to the taxpayer 
from such an exchange is not to be 
recognized to any extent (see section 
112 (e)). 

Example: A, who is not a dealer in 
real estate, in 1938 exchanges real estate, 
which he purchased (for investment) in 
1921 for $5,000, for other real estate (to 
be held for productive use in trade or 
business) which has a fair market value 
of $6,000, and he receives in addition 
$2,000 in cash. The gain from the trans¬ 
action is $3,000, but is recognized only 
to the extent of the cash received of 
$ 2 , 000 . 

See article 113 (a) (6)—1 for the basis 
for determining the gain or loss from 
the subsequent sale of the property re¬ 
ceived in exchanges such as described 
in this article. 

As to the receipt of other property or 
money on an exchange of stock or se¬ 
curities in connection with a reorgani¬ 
zation, and as to distributions in pur¬ 
suance of a plan of reorganization which 
have the effect of a taxable dividend, see 
article 112 (g)-4. 

(Sec. 112. Recognition of gain or loss. \ 

(d) Same—Gain of corporation. —If an ex¬ 
change would be within the provisions of 
subsection (b) (4) of this section If It were 
not for the fact that the property received 
In exchange consists not only of stock or 
securities permitted by such paragraph to be 
received without the recognition of gain, but 
also of other property or money, then— 

(1) If the corporation receiving such other 
property or money distributes it in pursu¬ 
ance of the plan of reorganization, no gain 
to the corporation shall be recognized from 
the exchange, but 

(2) If the corporation receiving such other 
property or money does not distribute it in 
pursuance of the plan of reorganization, the 
gain, if any, to the corporation shall be rec¬ 
ognized, but in an amount not In excess of 
the sum of such money and the fair market 
value of such other property so received, 
which is not so distributed. 

(e) Loss from exchanges not solely in 
kind .—If an exchange would be within the 
provisions of subsection (b) (1) to (5), In¬ 
clusive, of this section if it were not for the 
fact that the property received In exchange 
consists not only of property permitted by 
such paragraph to be received without the 
recognition of gain or loss, but also of other 
property or money, then no loss from the 
exchange shall be recognized. 

Art. 112 <e)-l. Nonrecognition of 

loss. —The Act provides that in no event 
shall a loss be recognized from a tax-free 
exchange of property under section 112 
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(b) (1) to (5), inclusive, notwithstanding 
the fact that there is received in the ex¬ 
change other property or money in addi¬ 
tion to property permitted to be received 
without recognition of gain or loss. 

As to the effect on the basis of the 
property received in such an exchange 
for the purpose of determining gain or 
loss from the subsequent sale thereof, see 
article 113 (a) <6>-l. 

As to the nonrecognition of loss upon 
the receipt of property by one corpora¬ 
tion in complete liquidation of another 
corporation under certain specifically de¬ 
scribed circumstances, see section 112 
<b) (6). 

(Sec. 112. Recognition of gain or loss.] 

(/) Involuntary conversions .—If property 
(as a result of Its destruction In whole or 
in part, theft or seizure, or an exercise of 
the power of requisition or condemnation, or 
the threat or imminence thereof) is com¬ 
pulsorily or involuntarily converted into 
property similar or related In service or use 
to the property so converted, or into money 
which is forthwith in good faith, under reg¬ 
ulations prescribed by the Commissioner 
with the approval of the Secretary, expended 
in the acquisition of other property similar 
or related in service or use to the property 
so converted, or in the acquisition of control 
ol a corporation owning such other property, 
or In the establishment of a replacement 
fund, no gain or loss shall be recognized. If 
any part of the money is not so expended, 
the gain, if any, shall be recognized, but in 
an amount not in excess of the money which 
is not so expended. 

Art. 112 (f ) — 1. Reinvestment of pro¬ 
ceeds of involuntary conversion .—In or¬ 
der to avail himself of the benefits of 
section 112 (f) it is not sufficient for the 
taxpayer to show that subsequent to the 
receipt of money from a condemnation 
award he purchased other property simi¬ 
lar or related in use. The taxpayer must 
trace the proceeds of the award into the 
payments for the property so purchased. 
It is not necessary that the proceeds be 
earmarked, but the taxpayer must be 
able to prove that the same were actually 
reinvested in such other property similar 
or related in use to the property con¬ 
verted. The benefits of section 112 (f) 
cannot be extended to a taxpayer who 
does not purchase other property similar 
or related in service or use, notwith¬ 
standing the fact that there was no 
other such property available for 
purchase. 

If, in a condemnation proceeding, the 
Government retains out of the award 
sufficient funds to satisfy liens and mort¬ 
gages against the property and itself 
pays the same, the amount so retained 
should be included in determining the 
amount of the net award. An amount 
expended for replacement of an asset, in 
excess of the recovery for loss, represents 
a capital expenditure and is not a de¬ 
ductible loss for income tax purposes. 

The provisions of section 112 (f) are 
applicable to property used for residen¬ 
tial or farming purposes. 

The proceeds of a use and occupancy 
insurance contract, which by its terms 
insured against actual loss sustained of 
net profits in the business, are not pro¬ 
ceeds of an involuntary conversion but ' 


are income in the same manner that the 
profits for which they are substituted 
would have been. 

There is no investment in property 
similar in character and devoted to a 
similar use if— 

(1) The proceeds of unimproved real 
estate, taken upon condemnation pro¬ 
ceedings, are Invested in improved real 
estate. 

(2) The proceeds of conversion of real 
property are applied in reduction of in¬ 
debtedness previously incurred in the 
purchase of a leasehold. 

(3) The owner of a requisitioned tug 
uses the proceeds to buy barges. 

(4) An award for property taken for 
street widening is applied toward pay¬ 
ment of special assessments for benefits 
accruing to the remaining property. 

It is incumbent upon a taxpayer 
“forthwith” to apply for and receive per¬ 
mission to establish a replacement fund 
in every case where it is not possible to 
replace immediately. If an expenditure 
in actual replacement would be too late, 
a request for the establishment of a re¬ 
placement fund would likewise be too 
late. 

Art. 112 (f)-2. Replacement funds .— 
In any case where the taxpayer elects 
to replace or restore the converted prop¬ 
erty but it is not practicable to do so 
immediately, he may obtain permission 
to establish a replacement fund in hii 
accounts in which part or all of the 
compensation so received shall be held, 
without deduction for the payment of 
any mortgage. In such a case the tax¬ 
payer should make application to the 
Commissioner on Form 1114 for permis¬ 
sion to establish such a replacement 
fund, and in his application should re¬ 
cite all the facts relating to the trans¬ 
action and declare that he will proceed 
as expeditiously as possible to replace 
or restore such property. The taxpayer 
will be required to furnish a bond with 
such surety as the Commissioner may 
require in an amount not in excess of 
double the estimated additional income 
taxes which would be payable if no re¬ 
placement fund were established. See 
section 1126 of the Revenue Act of 1926, 
as amended (paragraph 35 of the Ap¬ 
pendix to these regulations), providing 
that where a bond is required by law or 
regulations, in lieu of surety or sureties 
there may be deposited bonds or notes 
of the United States. The estimated ad¬ 
ditional taxes, for the amount of which 
the applicant is required to furnish se¬ 
curity, should be computed at the rates 
at which the applicant would have been 
obliged to pay, taking into consideration 
the remainder of his net income and 
resolving against him all matters in dis 
pute affecting the amount of the tax 
Only surety companies holding certifi¬ 
cates of authority from the Secretary of 
the Treasury as acceptable sureties on 
Federal bonds will be approved as sure¬ 
ties. The application should be executed 
in triplicate, so that the Commissioner, 
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the applicant, and the surety or deposi¬ 
tary may each have a copy. 

[Sec. 112. Recognition of gain or loss.] 

\g) Definition of reorganization .—As used 
in this section and section 113— 

(1) The term “reorganization" means (A) 
a statutory merger or consolidation, or (B) 
the acquisition by one corporation in ex¬ 
change solely for all or a part of Its voting 
stock: of at least 80 per centum of the vot¬ 
ing stock and at least 80 per centum of the 
total number of shares of aU other classes of 
stock of another corporation; or of substan¬ 
tially all the properties of another corpora¬ 
tion. or (C) a transfer by a corporation of 
all or a part of its assets to another corpora¬ 
tion if immediately after the transfer the 
transferor or Its shareholders or both are in 
control of the corporation to which the as¬ 
sets are transferred, or (D) a recapitaliza¬ 
tion. or (E) a mere change in identity, form, 
or place of organization, however effected. 

(2) The term “a party to a reorganization" 
Includes a corporation resulting from a re¬ 
organization and Includes both corporations 
in the case of a reorganization resulting from 
the acquisition by one corporation of stock 
or properties of another. 

Art. 112 (g)-l. Purpose and scope of 
exception of reorganization exchanges .— 
Purpose: Under the general rule, upon 
the exchange of property, gain or loss 
must be accounted for if the new property 
differs in a material particular, either in 
kind or in extent, from the old property. 
The purpose of the reorganization provi¬ 
sions of the Act is to except from the gen¬ 
eral rule certain specifically described 
exchanges incident to such readjustments 
of corporate structures, made in one of 
the particular ways specified In the Act. 
as are required by business exigencies, 
and which effect only a readjustment of 
continuing interests in property under 
modified corporate forms. Requisite to 
a reorganization under the Act are a con¬ 
tinuity of the business enterprise under 
the modified corporate form, and a con¬ 
tinuity of interest therein on the part of 
those persons who were the owners of 
the enterprise prior to the reorganization. 
The Act recognizes as a reorganization 
the change (made in a specified way) 
from a business enterprise conducted by 
a single corporation to the same business 
enterprise conducted by a parent and a 
subsidiary corporation, but not the cre¬ 
ation of a temporary subsidiary as a de¬ 
vice for the making of an ordinary divi¬ 
dend. The Act recognizes as a reorganiza¬ 
tion the amalgamation (occuring in a 
specified way) of two corporate enterprises 
under a single corporate structure if 
there exists among the holders of the 
stock and securities of either of the old 
corporations the requisite continuity of 
interest in the new corporation, but there 
is not a reorganization if the holders of 
the stock and securities of the old cor¬ 
poration are merely the holders of short¬ 
term notes in the new corporation. In 
order to exclude transactions not in¬ 
tended to be included, the specifications 
of the reorganization provisions of the 
law are precise. Both the terms of the 
specifications and their underlying as¬ 
sumptions and purposes must be satis¬ 
fied in order to entitle the taxpayer to 
the benefit of the exception from the gen- 
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eral rule. Accordingly, under the Act, a 
short-term purchase money note is not a 
security of a party to a reorganization, 
an ordinary dividend is to be treated as 
an ordinary dividend, and a sale is never¬ 
theless to be treated as a sale, even 
though the mechanics of a reorganiza¬ 
tion have been set up. 

Scope: The nonrecognition of gain or 
loss is prescribed for two specifically de¬ 
scribed types of exchanges, viz: The ex¬ 
change that is provided for in section 112 
(b) (3) in which stock or securities in 
a corporation a party to the reorganiza¬ 
tion are, in pursuance of a plan of re¬ 
organization, exchanged for the stock or 
securities in a corporation a party to the 
same reorganization; and the exchange 
that is provided for in section 112 (b) (4) 
in which a corporation a party to the re¬ 
organization exchanges property, in pur¬ 
suance of a plan of reorganization, for 
stock or securities in another corpora¬ 
tion a party to the same reorganization. 
Section 112 (g) limits the definition of 
the term “reorganization*' to five kinds 
of transactions and excludes all others. 
Prom its context, the term “a party to a 
reorganization" can only mean a party 
to a transaction specifically defined as a 
reorganization by section 112 (g). Cer¬ 
tain rules respecting boot received in 
either of the two types of exchanges pro¬ 
vided for in section 112 (b) (3) and (4) 
are prescribed in subsections (c) and (d) 
of section 112. Under section 112 (i) a 
limitation is placed on all these provisions 
by providing that except under specified 
conditions foreign corporations shall not 
be deemed within their scope. 

The provisions of the Act referred to 
in the preceding paragraph of this article 
are inapplicable unless there is a plan of 
reorganization. A plan of reorganiza¬ 
tion must contemplate the bona fide 
execution of one of the transactions 
specifically described as a reorganiza¬ 
tion in section 112 (g) and for the bona 
fide consummation of each of the requi¬ 
site acts under which nonrecognition of 
gain is claimed. Such transaction and 
such acts must be an ordinary and neces¬ 
sary incident of the conduct of the enter¬ 
prise and must provide for a continua¬ 
tion of the enterprise. A scheme which 
involves an abrupt departure from nor¬ 
mal reorganization procedure, devised 
and adopted with reference to a transac¬ 
tion on which the imposition of the 
tax is imminent, is not a plan of 
reorganization. 

Art. 112 (g)-2. Definition of terms .— 
The application of the term “reorgani¬ 
zation" is to be strictly limited to the 
specific transaction set forth in section 
112 (g) (1). The term does not em¬ 
brace the mere purchase by one corpo¬ 
ration of the properties of another cor¬ 
poration, for it imports a continuity of 
interest on the part of the transferor or 
its stockholders in the properties trans¬ 
ferred. If the properties are transferred 
for cash and deferred payment obliga¬ 
tions of the transferee evidenced by 


short-term notes, the transaction is a 
sale and not an exchange. 

Hie words “statutory merger or con¬ 
solidation" refer to a merger or consoli¬ 
dation effected in pursuance of the 
corporation laws of the United States or 
a State or Territory or the District of 
Columbia. 

In order to qualify as a “reorganiza¬ 
tion" under section 112 (g) (1) (B), the 
acquisition by the acquiring corporation 
of the required amount of the stock, or 
of substantially all the properties, of the 
other corporation must be in exchange 
solely for all or a part of the voting 
stock of the acquiring corporation. If. 
for example Corporation X exchanges 
nonvoting preferred stock or bonds in 
addition to all or a part of its voting 
stock in the acquisition of the required 
amount of stock, or of the properties, of 
Corporation Y, the transaction is not a 
“reorganization" under section 112 (g) 

(1) (B). 

A “recapitalization," and therefore a 
reorganization, takes place if, for ex¬ 
ample, 

(1) A corporation with $200,000 par 
value of bonds outstanding, instead of 
pairing them off in cash, discharges them 
by issuing preferred shares to the bond¬ 
holders; 

(2) There is surrendered to a corpora¬ 
tion for cancellation 25 percent of its 
preferred stock in exchange for no par 
value common stock; 

(3) A corporation issues preferred 
stock, previously authorized but unissued, 
for outstanding common stock; or 

(4) An exchange is made of a corpora¬ 
tion's outstanding preferred stock, having 
certain priorities with reference to the 
amount and time of payment of dividends 
and the distribution of the corporate 
assets upon liquidation, for a new issue 
of such corporation's common stock hav¬ 
ing no such rights. 

The term “a party to a reorganization" 
includes, in addition to a corporation 
which performs the specific act constitut¬ 
ing the reorganization as described and 
defined in section 112 (g) (1), only a cor¬ 
poration specified in section 112 (g) (2). 
Both corporations are parties to the reor¬ 
ganization if under statutory authority 
Corporation A is merged into Corpora¬ 
tion B; and all three of the corporations 
are parties to the reorganization if, pur¬ 
suant to statutory authority, Corpora¬ 
tions C and D are consolidated into Cor¬ 
poration E. Both corporations are par¬ 
ties to the reorganization if it consists of 
the transfer by Corporations F and G of 
part of the assets of Corporation F in 
exchange for all of the capital stock of 
Corporation G. Only Corporations H 
and J are parties to the reorganization if 
it consists of the acquisition by Corpora¬ 
tion H in exchange solely for all or a 
part of its voting stock of at least 80 
percent of the voting stock and at least 
80 percent of the total number of shares 
of all other classes of stock of Corpora¬ 


tion J, even though such acquisition by 
Corporation H is from Corporation K. 

The term “plan of reorganization" has 
reference to a consummated transaction 
specifically defined as a reorganization 
under section 112 (g) (1). The term is 
not to be construed as broadening the 
definition of “reorganization" as set 
forth in section 112 (g) (1), but is to be 
taken as limiting the nonrecognition of 
gain or loss to such exchanges as are 
directly a part of the transaction specif¬ 
ically described as a reorganization in 
that subsection. Moreover, the trans¬ 
action, or series of transactions, em¬ 
braced in a plan of reorganization must 
not only come within the specific lan¬ 
guage of section 112 (g) (1), but the 
readjustments involved in the exchanges 
effected in the consummation thereof 
must be undertaken for reasons germane 
to the continuance of the business of a 
corporation a party to the reorganization. 
Section 112 (g) (1) contemplates genuine 
corporate reorganizations which are de¬ 
signed to effect a readjustment of con¬ 
tinuing interests under modified corpo¬ 
rate forms. 

As used in section 112, as well as in 
other provisions of the Act, if the context 
so requires, the conjunction “or" denotes 
both the conjunctive and the disjunctive, 
and the singular includes the plural. For 
example, the provisions of the statute 
are complied with if “stock and securi¬ 
ties" are received in exchange as well as 
if “stock or securities" are received. 

Art. 112 (g)-3. Exchanges solely of 
stock or securities, or property , solely for 
stock or securities, in pursuance of plan 
of reorganization. —No taxable income is 
received, nor is a deductible loss sus¬ 
tained, if the shareholders in a corpora¬ 
tion a party to the following reorganiza¬ 
tion transactions exchange stock or se¬ 
curities solely for stock or securities of 
the same corporation, or of another cor¬ 
poration mentioned, or if one of such cor¬ 
porations transfers property to another 
of the corporations solely for stock or 
securities of such other corporation, in 
pursuance of the plan of reorganization: 

(1) The merger of Corporation A, in 
accordance with statutory authority, into 
Corporation B; 

(2) The consolidation, pursuant to 
statutory authority, of Corporations C 
and D into Corporation E, a new 
corporation; 

(3) The acquisition by Corporation F, 
in exchange solely for all or a part of its 
voting stock, of at least 80 percent of the 
voting stock and at least 80 percent of 
the total number of shares of all other 
classes of the stock of Corporation G, or 
substantially all of the properties of Cor¬ 
poration G; 

(4) The transfer by Corporation H of 
all or a part of its assets to Corporation 
K, if immediately after the transfer Cor¬ 
poration H or its stockholders, or both, 
are in control of Corporation K (“con¬ 
trol" for the purpose of this transaction 
being defined in section 112 (h) as the 
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ownership by Corporation H or its stock¬ 
holders, or both, of the stock of Cor¬ 
poration K to the extent of at least 80 
percent of the total combined voting 
power of all classes of stock entitled to 
vote and at least 80 percent of the total 
number of shares of all other classes 
thereof); or 

(5) The exchange of stock or securi¬ 
ties solely for stock or securities of the 
same corporation in the case of (a) a re¬ 
capitalization of a corporation, or (b) a 
mere change in the identitfy, form, or 
place of organization of a corporation, 
however effected. 

Art. 112 (g)-4. Exchanges in reorgani¬ 
zation for stock or securities and other 
property or money ,—If in an exchange of 
stock or securities in a corporation a 
party to a reorganization, in pursuance 
of the plan of reorganization, for stock 
or securities in the same corporation or 
in another corporation a party to the re¬ 
organization, there is received by the 
taxpayer other property (not permitted 
to be received without the recognition 
of gain) or money, then 

(1) As provided in section 112 (c) 
(1), the gain, if any, to the taxpayer 
will be recognized in an amount not in 
excess of the sum of money and the 
fair market value of the other property, 
but 

(2) The loss, if any, to the taxpayer 
from such an exchange is not to be 
recognized to any extent (see section 
112 (e)). 

Example: A, in connection with a re¬ 
organization, in 1938. exchanges a share 
of stock in the X Corporation purchased 
in 1928 at a cost of $100 for a share of 
stock of the Y Corporation (a party to 
the reorganization), which has a fair 
market value of $90, plus $20 in cash. 
The gain from the transaction is $10 and 
is recognized and taxed as a gain from 
the exchange of property. But see sec¬ 
tion 117. However, if the share of stock 
received had a fair market value of $70, 
the loss from the transaction of $10 
would not be recognized. 

If the distribution of such other prop¬ 
erty or money by or on behalf of a cor¬ 
poration in the course of a reorganiza¬ 
tion has the effect of the distribution 
of a taxable dividend, then, as provided 
in section 112 (c> (2), there shall be 
taxed to each distributee (1) as a divi¬ 
dend, such an amount of the gain recog¬ 
nized on the exchange as is not in excess 
of the distributee’s ratable share of the 
undistributed earnings and profits of the 
corporation accumulated after Febru¬ 
ary 28, 1913. and (2) as a gain from 
the exchange of property, the remainder 
of the gain so recognized. 

Example: The X Corporation has a 
capital of $100,000 and earnings and 
profits of $50,000 accumulated since Feb¬ 
ruary 28, 1913. The X Corporation in 
1938 transfers all of its assets to the Y 
Corporation in exchange for the issuance 
of all of the stock of the Y Corpora¬ 


tion and the payment of $50,000 in cash 
to the stockholders of the X Corpora¬ 
tion. A, who owns one share of stock 
in the X Corporation, for which he in 
1928 paid $100. receives a share of stock 
in the Y Corporation worth $100 and 
the sum of $50 in cash in addition. A 
gain of $50 is recognized to A. 

If, in pursuance of a plan of reor¬ 
ganization, property is exchanged by a 
corporation a party to the reorganiza¬ 
tion for stock or securities in another 
corporation a party to the reorganiza¬ 
tion and other property or money, then, 
as provided in section 112 (d) (1), if 
the other property or money received by 
the corporation is distributed by it pur¬ 
suant to the plan of reorganization, no 
gain to the corporation will be recog¬ 
nized. If the other property or money 
received by the corporation is not dis¬ 
tributed by it pursuant to the plan of 
reorganization, the gain, if any. to the 
corporation from the exchange will be 
recognized, under the provisions of sec¬ 
tion 112 (d) (2), in an amount not in 
excess of the sum of money and the fair 
market value of the other property so 
received which is not distributed. In 
either case no loss from the exchange 
will be recognized (see section 112 <e)). 

Art. 112 (g)-5. Receipt of stock or 
securities in reorganization without sur¬ 
render of stock by shareholder .—Any 
distribution, though in pursuance of a 
plan of reorganization, to its sharehold¬ 
ers without the surrender of their stock, 
by or on behalf of a corporation a party 
to a reorganization, of its stock or secur¬ 
ities (other than its own stock, which 
is not taxable as a dividend under sec¬ 
tion 115 <f)> or of stock or securities 
of another corporation a party to the 
reorganization, shall be taxed to such 
shareholders as a dividend, within the 
meaning of section 115, to the extent 
that the fair market value of such stock 
or securities at the date of the distribu¬ 
tion is not in excess of (1) the earnings 
or profits of the corporation of the tax¬ 
able year computed without regard to 
prior years and (2) the earnings or 
profits of the corporation accumulated 
after February 28, 1913, and prior to 
the taxable year. Any remainder of 
such fair market value of the stock or 
securities distributed over the amount 
of such earnings or profits shall be ap¬ 
plied against and used to reduce the 
basis provided in section 113 of the 
stock in respect of which the distribu¬ 
tion was made; and if in excess of such 
basis, such excess shall be taxable in the 
same manner as a gain from the sale 
or exchange of property. (See article 
111-1.) 

Art. 112 <g)-6. Records to be kept and 
information to be filed with returns .— 
(a) The plan of reorganization must be 
adopted by each of the corporations 
parties thereto; and the adoption must 
be shown by the acts of its duly con¬ 
stituted responsible officers, and appear 
upon the official records of the corpora¬ 


tion. Each corporation a party to a re¬ 
organization shall file as a part of its 
return for its taxable year within which 
the reorganization occurred a complete 
statement of all facts pertinent to the 
nonrecognition of gain or loss in connec¬ 
tion with the reorganization, including— 

1. A certified copy of the plan of re¬ 
organization. together with a statement 
under oath showing in full the purposes 
thereof and in detail all transactions in¬ 
cident to. or pursuant to, the plan. 

2. A complete statement of the cost or 
other basis of all property, including all 
stock or securities, transferred incident 
to the plan. 

3. A statement of the amount of stock 
or securities and other property or money 
received from the exchange, including a 
statement of all distributions or other 
disposition made thereof. The amount 
of each kind of stock or securities and 
other property received shall be stated 
on the basis of the fair market value 
thereof at the date of the exchange. 

<b> Every taxpayer, other than a cor¬ 
poration a party to the reorganization, 
who receives stock or securities and other 
property or money upon a tax-free ex¬ 
change in connection with a corporate 
reorganization shall incorporate in his 
income tax return for the taxable year in 
which the exchange takes place a com¬ 
plete statement of all facts pertinent to 
the nonrecognition of gain or loss upon 
such exchange, including— 

1. A statement of the cost or other 
basis of the stock or securities transferred 
in the exchange, and 

2. A statement in full of the amount 
of stock or securities and other property 
or money received from the exchange. 
The amount of each kind of stock or 
securities and other property received 
shall be set forth upon the basis of the 
fair market value thereof at the date 
of the exchange. 

(c) Permanent records in substantial 
form shall be kept by every taxpayer 
who participates in a tax-free exchange 
in connection with a corporate reorgan¬ 
ization showing the cost or other basis 
of the transferred property and the 
amount of stock or securities and other 
property or money received, in order to 
facilitate the determination of gain or 
loss from a subsequent disposition of 
such stock or securities and other prop¬ 
erty received from the exchange. 

(Sec. 112. Recognition of gain or 

(h) Definition of control.—As used In this 
section the term “control" means the own¬ 
ership of stock possessing at least 80 per 
centum of the total combined voting power 
of all classes of stock entitled to vote and 
at least 80 per centum of the total number 
of shares of all other classes of stock of the 
corporation. 

Art. 112 (h>—1. Control of corpora¬ 
tion .—Section 112 (h) defines the term 
“control” in reference to the phrase 
“control of the corporation/* as used in 
section 112 (b) (5) and section 112 (g) 
(1). It is provided specifically that this 
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definition is limited to the meaning of 
the term “control” as that term is used 
in section 112. 

[Sec. 112. Recognition of gain or Zoss] 

(<) Foreign corporations .—In determining 
the extent to which gain Bhall be recognized 
In the case of any of the exchanges described 
in subsection (b) (3), (4). (5). or (6). or 
described in so much of subsection (c) as 
refers to subsection (b) (3) or (5). or de¬ 
scribed In subsection (d). a foreign corpo¬ 
ration shall not be considered as a corpora¬ 
tion unless, prior to such exchange, it has 
been established to the satisfaction of the 
Commissioner that such exchange is not in 
pursuance of a plan having as one of its 
principal purposes the avoidance of Federal 
income taxes. 

Art. 112 (D— X. Reorganization with . or 
transfer of property to, a foreign corpo¬ 
ration .—A foreign corporation will not 
be considered a corporation to which a 
tax-free transfer of property for stock 
or securities may be made, or a corpo¬ 
ration a party to a reorganization with 
which a tax-free reorganization ex¬ 
change may be made, or a corporation a 
party to which a tax-free liquidation dis¬ 
tribution may be made, unless, prior to 
the transfer, exchange, or liquidation, it 
has been established to the satisfaction 
of the Commissioner that such transfer, 
exchange, or liquidation, is not in pur¬ 
suance of a plan having as one of its 
principal purposes the avoidance of Fed¬ 
eral income taxes. The term “Federal 
income taxes” includes the excess-profits 
tax on the net income of a corporation 
referred to in section 106 of the Revenue 
Act of 1935. section 402 of the Revenue 
Act of 1936, and section 602 of the Rev¬ 
enue Act of 1938. 

Whether any of the exchanges or dis¬ 
tributions referred to in section 112 (i), 
involving a foreign corporation, is in 
pursuance of a plan having as one of its 
principal purposes the avoidance of Fed¬ 
eral income or excess-profits taxes, is a 
question to be determined from the facts 
and circumstances of each particular 
case. In any such case if a taxpayer 
desires to establish that the exchange 
or distribution is not in pursuance of 
such a plan, a statement under oath of 
the facts relating to the plan under 
which the exchange or distribution is to 
be made, together with a copy of the 
plan, shall be forwarded to the Commis¬ 
sioner of Internal Revenue, Washington, 
D. C., for a ruling. A letter setting forth 
the Commissioner’s determination will be 
mailed to the taxpayer. If the Commis¬ 
sioner determines that the exchange or 
distribution is not in pursuance of a plan 
having as one of its principal purposes 
the avoidance of Federal income or ex- 
cess-profits taxes, the taxpayer should 
retain a copy of the Commissioner’s let¬ 
ter as authority for treating the foreign 
corporation as a corporation in deter¬ 
mining the extent to which gain is rec¬ 
ognized from the exchange or distribu¬ 
tion. If the reorganization or the trans¬ 
fer is not carried out in accordance with 
the plan submitted, the Commissioner’s 


approval will not render the transaction 
tax-free. 

[Sec. 112. Recognition of gain or las.? ! 

(j) Installment obligations .—For nonrecog¬ 
nition of gain or loss in the case of the In¬ 
stallment obligations, see section 44 (d). 

Sec. 113. Adjusted basis for determining 
gain or loss. —(a) Basis ( unadjusted) of 
property. —The basis of property shall be the 
cost of'such property; except that— 

Art. 113 (a)-l. Scope of basis for de¬ 
termining gain or loss. —The basis of 
property for the purpose of determining 
gain or loss from the sale or other dispo¬ 
sition thereof is the unadjusted basis pre¬ 
scribed in section 113 (a), adjusted for 
the various applicable items specified in 
section 113 <b). Unless otherwise indi¬ 
cated. the word “basis,” as used in this 
article and articles 113 (a)-2 to 113 (a) 

(18)—1. inclusive, has reference to the un¬ 
adjusted basis. 

Art. 113 (a)-2. General rule. —In gen¬ 
eral, the basis of property is the cost 
thereof. This rule is subject, however, 
to the exceptions stated in paragraphs 

(1) to 08) of section 113 (a). 

[Sec. 113. Adjusted basis for determining 
gain or law.] 

|(a) Basis ( unadjusted) of property .— 
The basis of property shall be the cost of 
such property; except that—) 

(1) Inventory value. —If the property 
should have been included In the last Inven¬ 
tory, the basis shall be the last inventory 
value thereof. 

Art. 113 (a) (1)-1. Property included 
in inventory .—The last inventory value 
of property which should be included in 
inventory is the basis of such property. 
The requirements with respect to the 
valuation of an inventory are stated in 
articles 22 (c)-l to 22 (d)-4, inclusive. 

[Sec. 113. Adjusted basis for determining 
gain or loss. ] 

[(a) Basis ( unadjusted) of property. —The 
basis of property shaU be the cost of such 
property; except that—] 

(2) Gifts after December 31, 1920.— If the 
property was acquired by gift after December 
31, 1920, the basis shall be the same as it 
would be in the hands of the donor or the 
last preceding owner by whom it was not 
acquired by gift, except that for the purpose 
of determining loss the basis shall be the 
basis so determined or the fair market value 
of the property at the time of the gift, which¬ 
ever Is lower. If the facts necessary to deter¬ 
mine the basis In the hands of the donor or 
the last preceding owner are unknown to the 
donee, the Commissioner shall, if possible, 
obtain such facts from such donor or last 
preceding owner, or any other person cogni¬ 
zant thereof. If the Commissioner finds it 
impossible to obtain such facts the basis in 
the hands of such donor or last preceding 
owner shall be the fair market value of such 
property as found by the Commissioner as 
of the date or approximate date at which, 
according to the best information that the 
Commissioner is able to obtain, such property 
was acquired by such donor or last preceding 
owner. 

Art. 113 (a) (2)-l. Property trans¬ 
mitted by gift after December 31, 1920 — 

(a) Property included. —Section 113 (a) 

(2) applies to all property acquired after 
December 31, 1920, by gift, whether by 
transfer in trust or otherwise. It does 
not apply to property acquired by 


(1) devise or bequest (see section 113 
(a) (5)); or 

(2) an instrument which, under sec¬ 
tion 113 (a) (5), is to be treated as 
though it were a will. 

Section 113 (a) (2) applies to all gifts 
of whatever description; whether by a 
transfer in trust or otherwise; whenever 
and however made, perfected, or taking 
effect; whether in contemplation of or 
intended to take effect in possession or 
enjoyment at or after the donor’s death; 
whether subject at any time to any 
change through the exercise of any power 
of appointment, revocation or other¬ 
wise; or whether made by means of the 
exercise (other than by will) of a power 
of appointment or revocation, or any 
other power. 

(b) Basis. —For the purpose of deter¬ 
mining gain, the basis is the same as it 
would be in the hands of the donor, or 
the last preceding owner by whom it was 
not acquired by gift. For the purpose of 
determining loss, the basis is as so deter¬ 
mined, or the fair market value of the 
property at the time of the gift, which¬ 
ever is lower. 

All titles to property acquired by gift 
relate back to the time of the gift, even 
though the interest of him who takes the 
title was, at the time of the gift, legal, 
equitable, vested, contingent, conditional, 
or otherwise. Accordingly, all property 
acquired by gift is acquired at the time 
of the gift. In the hands of every per¬ 
son acquiring property by gift, the basis is 
always the same, whether such person be 
the trustee under the gift instrument, the 
beneficiary, or any other person to whom 
such uniform basis is applicable, and 
whether during the term of the trust or 
after distribution of the trust corpus. 
Adjustments to basis, as required by sec¬ 
tion 113 (b), are to be made as respects 
the period prior to the gift, and the period 
after the gift. With respect to the lat¬ 
ter period, the adjustments to the uni¬ 
form basis are to be made in accordance 
with paragraph ( e ) of article 113 (a) 
( 5 )— 1 . 

The time of the gift is the time when 
the gift is consummated. Delivery, actual 
or constructive, is requisite to a gift. In 
determining the time of the gift, the 
passing of title by the donor is not de¬ 
cisive; the time when the donor relin¬ 
quishes substantial dominion over the 
property is decisive. 

(c) Fair market value. —For the pur¬ 
poses of this article, the value of prop¬ 
erty as appraised for the purpose of the 
Federal gift tax, or if the gift is not 
subject to such tax, its value as ap¬ 
praised for the purpose of a State gift 
tax shall be deemed to be the fair mar¬ 
ket value of the property at the time of 
the gift. 

(d) Reinvestments by fiduciary. —If 
the property is an investment by the 
fiduciary under the instrument of gift 
(as, for example, in the case of a sale 
by the fiduciary of property transferred 
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under the instrument of gift, and the 
reinvestment of the proceeds), the cost 
or other basis to the fiduciary is taken 
in lieu of the basis specified in para¬ 
graph (b). 

(e) Records. —To insure a fair and 
adequate determination of the proper 
basis under section 113 (a) (2). persons 
making or receiving gifts of property 
should preserve and keep accessible a 
record of the facts necessary to deter¬ 
mine the cost of the property and, if 
pertinent, its fair market value as of 
March 1, 1913. 

| Sec. 113. Adjusted basis for determining 
gain or loss.) 

1(a) Bail's ( unadjusted) of property .— 
The basis of property shall be the cost of 
such property; except that—| 

(3) Transfer in trust after December St, 
1920. —If the property was acquired after 
December 31. 1920. by a transfer in trust 
(other than by a transfer In trust by a be¬ 
quest or devise) the basis shall be the same 
as It would be In the hands of the grantor, 
increased In the amount of gain or decreased 
in the amount of loss recognized to the 
grantor upon such transfer under the law 
applicable to the year in which the trans¬ 
fer was made. 

Art. 113 (a) (3)-l. Transfer in trust 
after December 31, 1920. —(a) Property 
included. —Section 113 (a) (3) applies in 
general to all property acquired after De¬ 
cember 31, 1920, by transfer in trust. It 
does not apply to property acquired as a 
gift by transfer in trust, or by bequest or 
devise; or by an instrument which, under 
section 113 (a) (5), is to be treated as 
though it were a will. With these excep¬ 
tions, section 113 (a) (3) applies to all 
property acquired after December 31, 
1920, by any transfer in trust of whatever 
description. If the transfer in trust be a 
gift, it is not within section 113 (a) (3), 
but is within section 113 (a) (2) or sec¬ 
tion 113 (a) (4). 

(5) Basis. —The basis of property so 
acquired is the same as it would be in the 
hands of the grantor, increased in the 
amount of gain or decreased in the 
amount of loss recognized to the grantor 
upon such transfer under the law ap¬ 
plicable to the year in which the trans¬ 
fer was made. If the taxpayer acquired 
the property by a transfer in trust, this 
basis applies whether the property be in 
the hands of the trustee, or the bene¬ 
ficiary, and whether prior to the termina¬ 
tion of the trust and distribution of the 
property, or thereafter. 

(c) Reinvestments by fiduciary. —If 
the property is an investment made by 
the fiduciary (as, for example, in the case 
of a sale by the fiduciary of property 
transferred by the grantor, and the rein¬ 
vestment of the proceeds), the cost or 
other basis to the fiduciary is taken in 
lieu of the basis specified in paragraph 
<b). 

(Sec. 113. Adjusted basis for determining 
gain or loss.) 

) (a) Basis (unadjusted) of property. —The 
basis of property shall be the cost of such 
property; except that—) 

(4) Gift or transfer in trust before January 
1, 1921. —If the property was acquired by gilt 


or transfer In trust on or before December 31, 
1920, the basis shall be the fair market value 
of such property at the time of such 
acquisition. 

Art. 113 (a) (4)—1. Gift or transfer in 
trust prior to January 1 , 1921. — (a) 
Property included. —Section 113 (a) (4) 
applies to all property acquired before 
January 1, 1921, by gift or transfer in 
trust. It does not apply to property ac¬ 
quired by a devise or bequest; or by an 
instrument which, under section 113 (a) 
(5) is to be treated as though it were u 
will. 

(b) Basis. —The basis is the fair mar¬ 
ket value of such property at the time 
of the gift or at the time of the transfer 
in trust. Such fair market value is to 
be ascertained in the manner prescribed 
in paragraph (c) of article 113 (a) 
(2)—1, or by equivalent methods. 

(Sec. 113. Adjusted basis for determining 
gain or loss.) 

| (a) Basis (unadjusted) of property. —The 
basis of property shaU be the cost of such 
property; except that—*) 

(5) Property transmitted at death. —If the 
property was acquired by bequest, devise, or 
inheritance, or by the decedent’s estate from 
the decedent, the basis shall be the fair 
market value of such property at the time 
of such acquisition. In the case of property 
transferred in trust to pay the income for 
life to or upon the order or direction of the 
grantor, with the right reserved to the grantor 
at all times prior to his death to revoke the 
trust, the basts of such property In the hands 
of the persons entitled under the terms of 
the trust instrument to the property after 
the grantor’s death shall, after such death, 
be the same as if the trust Instrument had 
been a will executed on the day of the 
grantor’s death. For the purpose of this 
paragraph property passing without full and 
adequate consideration under a general power 
of appointment exercised by will shall be 
deemed to be property passing from the indi¬ 
vidual exercising such power by bequest or 
devise. If the property was acquired by be¬ 
quest, devise, or Inheritance, or by the de¬ 
cedent’s estate from the decedent, and If the 
decedent died after August 26, 1937, and If 
the property consists of stock or securities 
of a foreign corporation, which with respect 
to Its taxable year next preceding the date 
of the decedent’s death was. under the law 
applicable to such year, a foreign personal 
holding company, then the basts shall be the 
fair market value of such property at the 
time of such acquisition or the basis in the 
hands of the decedent, whichever Is lower. 

Art. 113 (a) <5)-l. Basis of property 
acquired by bequest, devise, or inheri¬ 
tance. — (a) Property included .—Section 
113 (a) (5) applies— 

(1) to all property passing from a de¬ 
cedent by his will or under the law gov¬ 
erning the descent and distribution of 
property of decedents; and 

(2) to property passing under an in¬ 
strument which, under section 113 (a) 
(5) is treated as though it were a will, 
but applies to such property only at the 
times and to the extent prescribed in 
section 113 (a) (5). 

<b) Basis .—Section 113 (a) (5) pro¬ 
vides two rules for determining the basis 
of property transmitted at death, a rule 
governing property generally and a 
special rule governing stock in a foreign 
personal holding company. 


(1) General rule .—Except as pre¬ 
scribed in paragraph (2) the basis of 
property acquired from a decedent by 
will or under the law governing the 
descent and distribution of the property 
of decedents is the fair market value 
at the time of such acquisition. Since 
under the law governing wills and the 
distribution of the property of dece¬ 
dents. all titles to property acquired by 
bequest, devise, or inheritance relate 
back to the death of the decedent, even 
though the interest of him who takes 
the title was, at the date of death of 
the decedent, legal, equitable, vested, 
contingent, general, specific, residual, 
conditional, executory, or otherwise, the 
time of the acquisition of such property 
is the death of the decedent. For ex¬ 
ample, if distribution of personal prop¬ 
erty left by a decedent is not made until 
one year after his death, the basis of 
such property in the hands of the legatee 
is its fair market value at the time when 
the decedent died, and not when the 
legatee actually received the property; 
or. if the bequest is of the residue to 
trustees in trust, and the executors do 
not distribute the residue to such trustees 
until five years after the death of the 
decedent, the basis of each piece of 
property left by the decedent and thus 
received, in the hands of the trustees, 
is its fair market value at the time when 
the decedent dies; or, if the bequest is 
to trustees in trust to pay to A during 
his lifetime the income of the property 
bequeathed, and after his death to dis¬ 
tribute such property to the survivors of 
a class, and upon A’s death the property 
is distributed to the taxpayer as the 
sole survivor, the basis of such property, 
in the hands of the taxpayer, is its fair 
market value at the time when the de¬ 
cedent died. 

The purpose of the Act, in prescribing 
a general uniform basis rule for prop¬ 
erty acquired by bequest, devise, or in¬ 
heritance, is, on the one hand, to tax the 
gain, in respect of such property, to 
him who realizes it (without regard to the 
circumstance that at the death of the 
decedent it may have been quite uncer¬ 
tain whether the taxpayer would take 
or gain anything); and, on the other 
hand, not to recognize as gain any ele¬ 
ment of value solely from the circum¬ 
stance that the possession or enjoyment 
of the taxpayer was postponed. Such 
postponement may be. for example, until 
the administration of the decedent's es¬ 
tate is completed, until the period of the 
possession or enjoyment of another has 
terminated, or until an uncertain event 
has happened. It is the increase or 
decrease in the value of property re¬ 
flected in a sale or other disposition 
which section 113 (a) (5) recognizes as 
the measure of gain or loss. 

(2) Special rule with respect to stock 
in a foreign personal holding company .— 
In the case of decedents dying after 
August 26, 1937, the basis of stock of a 
foreign corporation acquired from the 
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decedent by will or under the law gov¬ 
erning descent and distribution o i prop¬ 
erty of decedents, where such foreign 
corporation with respect to its taxable 
year next preceding the date of the de¬ 
cedent’s death was a foreign personal 
holding company, is the fair market 
value of such stock at the time of such 
acquisition, i. e.. the date of the de¬ 
cedent’s death, or the basis in the hands 
of the decedent (with proper adjust¬ 
ments to the date of the decedent’s 
death), whichever is lower. 

(c) Fair market value. —For the pur¬ 
poses of this article, the value of property 
as of the date of the death of the dece¬ 
dent as appraised for the purpose of the 
Federal estate tax or if the property is 
not appraised as of the date of death of 
the decedent for such purpose or if the 
estate is not subject to such tax, its value 
as appraised as of the date of the death 

of the decedent for the purpose of State 
inheritance or transmission taxes, shall 
be deemed to be its fair market value at 
the time of the death of the decedent. 

( d) Property acquired before March 
1, 1913; reinvestments by fiduciary. —If 
the decedent died before March 1, 1913, 
the fair market value on that date is 
taken in lieu of the fair market value on 
the date of death, but only to the same 
extent and for the same purposes as the 
fair market value on March 1, 1913, is 
taken under section 113 (a) (14). 

If the property is an investment by the 
fiduciary under a will (as. for example, 
in the case of a sale by a fiduciary under 
a will of property transmitted from the 
decedent, and the reinvestment of the 
proceeds). the cost or other basis to the 
fiduciary is taken in lieu of the fair mar¬ 
ket value at the time when the decedent 
died. 

(e) Adjustments to basis. —In the hands 
of every person who acquires the prop¬ 
erty of a decedent (or any estate or inter¬ 
est therein) by bequest, or devise, or 
inheritance, the basis of the property is 
always the same, 

(1) whether such person be the execu¬ 
tor or administrator, the heir, the legatee, 
the devisee, the trustee of a trust created 
by the will, or any beneficiary of such 
trust, and whatever the nature of any 
such person’s interest or estate may be; 

(2) whether during or after adminis¬ 
tration and settlement of the estate of 
the decedent, during or after the term of 
any trust under the will, or before or 
after the distribution by the executor or 
administrator, or the trustee. 

Adjustments to basis required by sec¬ 
tion 113 (b) are made in accordance 
with the same principles. Thus the de¬ 
ductions for depreciation and for de¬ 
pletion allowed or allowable, under sec¬ 
tion 23 (1) and section 23 (m), to a 
legal life tenant as if the life tenant were 
the absolute owner of the property, con¬ 
stitute an adjustment to the basis of the 
property in the hands not only of the 
life tenant, but also in the hands of the 


remainderman and every other person to 
whom the same uniform basis is appli¬ 
cable. Similarly, the deductions allowed 
or allowable under section 23 (1) and 
section 23 (m), both to the trustee and 
to the trust beneficiaries, constitute an 
adjustment to the basis of the property 
not only in the hands of the trustee, 
but also in the hands of the trust bene¬ 
ficiaries and every other person to whom 
the uniform basis is applicable. See, 
however, section 24 (a). Similarly, ad¬ 
justments in respect of capital expendi¬ 
tures or losses, tax-free distributions, or 
other distributions applicable in reduc¬ 
tion of basis, or other items for which 
the basis is adjustable are made without 
regard to which one of the persons to 
whom the same uniform basis is appli¬ 
cable makes the capital expenditures or 
sustains the capital losses, or to whom 
the tax-free or other distributions arc 
made, or to whom the deductions are 
allowed or allowable. 

The executor or other legal represent¬ 
ative of the decedent, the fiduciary of a 
trust under a will, the life tenant and 
every other person to whom a uniform 
basis under this article is applicable, 
shall make and maintain records show¬ 
ing in detail all deductions, distribu¬ 
tions, or other items for which adjust¬ 
ment to basis is required to be made by 
section 113 (b), and shall furnish to the 
Commissioner information with respect 
to such matters in such detail at such 
time and in such manner as the Com¬ 
missioner may require. 

(/) Sales of remainder and other in¬ 
terests in property transmitted at 
death. —The following is an illustration 
of the rule stated in paragraph (b) of 
this article that, under section 113 (a) 
(5), the measure of gain or loss resulting 
from a sale or other disposition of prop¬ 
erty transmitted at death is the increase 
or decrease in the value of the property 
as reflected in such sale or other disposi¬ 
tion; If land is left for life to A, with 
remainder in fee to B, and prior to A’s 
death. B sells his remainder, the increase 
or decrease in the value of the land re¬ 
flected, and realized by B, in the proceeds 
from the sale of his remainder interest 
constitutes the gain recognized upon the 
sale. (See section 111.) Such gain (or 
as the case may be, the loss) is computed 
by comparing the amount of the proceeds 
received from the sale with the amount 
of the part of the uniform basis assign¬ 
able to such sale of B’s remainder inter¬ 
est. The part of the uniform basis as¬ 
signable to such a sale by B is the part of 
the uniform basis (adjusted to the time 
of the sale) of the land transmitted from 
the decedent which bears the same pro¬ 
portion to such uniform basis as B’s re¬ 
mainder interest, at the time of the sale, 
bears to the whole estate in the land 
transmitted from the decedent. 

[Sec. 113. Adjusted basis for determining 
gain or low.] 

f(a) Basis ( unadjusted ) of property.—' The 
basis of property shall be the cost of such 
property; except that—J 


(6) Tax-free exchanges generally. —If the 
property was acquired, after February 28. 
1913, upon an exchange described In section 
112 (b) to (e). inclusive, the basis (except as 
provided in paragraph (15). (17). or (18) of 
this subsection) shAll be the same as In the 
case of the property exchanged, decreased In 
the amount of any money received by the 
taxpayer and Increased In the amount of 
gain or decreased In the amount of loss to 
the taxpayer that was recognized upon such 
exchange under the law applicable to the 
year in which the exchange was made. If 
the property so acquired consisted in part of 
the type of property permitted by section 
112 (b) to be received without the recogni¬ 
tion of gain or loss, and In part of other 
property, the basis provided in this para¬ 
graph shall be allocated between the prop¬ 
erties (other than money) received, and for 
the purpose of the allocation there shall be 
assigned to such other property an amount 
equivalent to its fair market value at the 
date of the exchange. This paragraph shall 
not apply to property acquired by a corpora¬ 
tion by the issuance of Its stock or securities 
as the consideration In whole or In part, for 
the transfer of the property to It. 

Art. 113 (a) (6)-l. Property acquired 
upon a tax-free exchange. —In the case 
of an exchange, after February 28, 1913, 
of property solely of the type described 
in section 112 (b), if no part of the gain 
or loss was recognized under the law ap¬ 
plicable to the year in which the ex¬ 
change was made, the basis of the prop¬ 
erty acquired is the same as the basis of 
the property transferred by the taxpayer 
with proper adjustments to the date of 
the exchange. 

If, in an exchange, after February 28, 
1913, of properties of the type indicated 
in section 112 (b), gain to the taxpayer 
was recognized under the provisions of 
section 112 (c) or (d) or a similar pro¬ 
vision of a prior Revenue Act, on account 
of the receipt of money in addition in. 
the transaction, the basis of the property 
acquired is the basis of the property 
transferred (adjusted to the date of the 
exchange), decreased by the amount of 
money received and increased by the 
amount of gain recognized on the ex¬ 
change. For example: A purchased a 
share of stock in the X Corporation in 
1926 for $100. Pursuant to a plan of re¬ 
organization, A in 1938 exchanged his 
share for one share in the Y Corporation, 
worth $90, and $30 in cash. Under the 
provisions of section 112 (c), A realized 
a taxable gain of $20 from the exchange. 
As to the amount of such gain to be 
taken into account in computing net in¬ 
come, see section 117. The basis of the 
share of stock in the Y Corporation is 
$90; that is, the basis of the share in the 
X Corporation ($100) less the amount of 
money received by A ($30) plus the 
amount of gain recognized on the ex¬ 
change ($20). 

If, upon an exchange of properties of 
the type described in section 112 (b), 
there was received by the taxpayer in 
addition other property (not permitted to 
be received without the recognition of 
gain) and money, and gain from the 
transaction was recognized as required 
under section 112 (c) or (d) or a similar 
provision of a prior Revenue Act, the 
basis (adjusted to the date of the ex- 
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change of the property transferred by 
the taxpayer, decreased by the amount 
of money received and increased by the 
amount of gain recognized, must be ap¬ 
portioned to and is the basis of the 
properties (other than money) received 
on the exchange. For the purpose of 
the allocation of such basis to the prop¬ 
erties received, there must be assigned 
to such other property an amount 
equivalent to its fair market value at 
the date of the exchange. 

Example: A purchased a share of 
stock in the X Corporation in 1924 for 
$100. Upon a reorganization of the X 
Corporation in 1938, A received in place 
of his stock in the X Corporation a 
share of stock in the Y Corporation 
worth $60, a Treasury bond worth $50. 
and in addition $20 in cash. Under 
section 112 <c) (1). A realized a gain 
of $30 from the exchange. As to the 
amount of such gain to be taken into 
account in computing net income, see 
section 117. The basis of the property 
received in exchange is the basis of the 
old stock ($100) decreased in the amount 
of money received ($20) and increased 
in the amount of gain that was real¬ 
ized ($30), which results in a basis for 
the property received of $110. This 
basis of $110 is apportioned between 
the Treasury bond and the share of 
stock, the basis of the Treasury bond 
being its fair market value at the date 
of the exchange, $50, and of the share 
cf stock, the remainder, $60. 

Section 112 (e) of the Act, and simi¬ 
lar provisions of prior Revenue Acts, 
provide that no loss may be recognized 
on an exchange of properties of a type 
described in section 112 (b), although 
the taxpayer receives other property or 
money from the transaction. How¬ 
ever, the basis of the property or prop¬ 
erties received by the taxpayer (other 
than money) is the basis (adjusted to 
the date of the exchange) of the prop¬ 
erty transferred, decreased by the 
amount of money received. This basis 
must be apportioned to the properties 
received, and for this purpose there must 
be allocated to such other property 
(not permitted to be exchanged tax 
free) an amount of such basis equiva¬ 
lent to the fair market value of such 
other property at the date of the 
exchange. 

Paragraph (6) of section 113 (a) does 
not apply in ascertaining the basis of 
property acquired by a corporation by 
the issuance of its stock or securities as 
the consideration in whole or in part 
for the transfer of the property to it. 
But see paragraphs (7) and (8) of sec¬ 
tion 113 (a). 

[Sec. 113. Adjusted basis for determining 
gain or loss.] 

[(a) Basis ( unadjusted) of property .—The 
basis of property shall be the cost of such 
property; except that—J 

(7) Transfers to corporation .—If the prop¬ 
erty was acquired— 

(A) after December 31, 1917, and In a 
taxable year beginning before January 1, 
No. 28-* 


1936, by a corporation In connection with 
a reorganization, and immediately after the 
transfer an Interest or control In such prop¬ 
erty of 50 per centum or more remained 
In the same persons or any of them, or 

(B) in a taxable year beginning after 
December 31, 1935, by a corporation In con¬ 
nection with a reorganization, 

then the basis shall be the same as it would 
be in the hands of the transferor. Increased 
In the amount of gain or decreased In the 
amount of loss recognized to the transferor 
upon such transfer under the law applicable 
to the year in which the transfer was made. 
This paragraph shall not apply If the prop¬ 
erty acquired consists of stock or securities 
in a corporation a party to the reorganiza¬ 
tion, unless acquired by the issuance of 
stock or securities of the transferee as the 
consideration in whole or in part for the 
transfer. 

Art. 113 (a) (7) —1. Property acquired 
by corporation in reorganization after 
December 31, 1917 .—Section 113 (a) (7) 
sets forth the conditions under which the 
basis of property acquired by a corpora¬ 
tion after December 31, 1917, in connec¬ 
tion with a reorganization as defined in 
section 112 is the same as it would be 
in the hands of the transferor, increased 
or decreased as therein provided in the 
amount of gain or loss recognized to the 
transferor under the applicable revenue 
law. In the case of property so acquired 
in a taxable year beginning prior to 
January 1, 1936, such basis is applicable 
only if immediately after the transfer 
there remained in the same persons or 
any of them an interest or control in 
such property of 50 percent or more. 
In the case, however, of property so ac¬ 
quired in a taxable year beginning after 
December 31. 1935, section 113 (a) (7) 
is applicable irrespective of the extent 
of the interest or amount of control in 
such property remaining, immediately 
after the transfer, in the hands of the 
same persons or any of them. 

The application of the provisions of 
section 113 (a) (7) (A) may be illustrated 
by the following examples: 

Example (1): In 1925 the X Corpora¬ 
tion caused the organization of the Y 
Corporation and transferred to the Y 
Corporation, in exchange for all the capi¬ 
tal stock of that corporation, property 
which it had previously purchased for 
$10,000. The basis of the property in the 
hands of the Y Corporation is $10,000. 

Example (2); In 1925 the M Corpora¬ 
tion exchanged 10 percent of its voting 
stock for all the property of the N Cor¬ 
poration which had a basis of $10,000 
in the hands of the N Corporation. The 
basis of the property in the hands of the 
M Corporation is cost thereof to it at the 
time of the transfer, that is, the fair mar¬ 
ket value of the M stock exchanged for 
the property. 

Section 113 (a) (7) does not apply if, 
irrespective of when acquired, the prop¬ 
erty consists of stock or securities in a 
corporation a party to a reorganization 
as defined in section 112, unless such 
stock or securities are acquired by the 
issuance of stock or securities of the 
transferee as the consideration in whole 
or in part for the transfer. The applica¬ 


tion of the last sentence of section 113 
(a) (7) to a case where such stock or 
securities are acquired by the issuance 
of stock or securities of the transferee 
may be illustrated as follows: 

Example ( 3 ): The Y Corporation owns 
all of the stock of the X Corporation, 
which stock it acquired in 1938 by the 
issuance of all of its own voting stock 
to the individual shareholders of the X 
Corporation. The stock of the X Corpo¬ 
ration was acquired by the individuals 
in 1924 for $200,000 in cash. The stock of 
the Y Corporation had a fair market 
value of $1,000,000 at the time it was 
exchanged in 1938 for the stock of the X 
Corporation. The fair market value of 
the stock of the X Corporation at the 
time of the exchange in 1938 was also 
$1,000,000. The basis to the Y Corpora¬ 
tion of the stock of the X Corporation is 
the basis which such stock would have 
had in the hands of the individuals from 
which it was acquired by the Y Corpora¬ 
tion, that is, $200,000. 

fS ec. 113. Adjusted basis for determining 
gain or toss.) 

[(a) Basis ( unadjusted) of property .— 
The basis of property shall be the cost of 
such property; except that—| 

(8) Property acquired by issuance of stock 
or as paid-in surplus. —If the property was 
acquired after December 31, 1920, by a 
corporation— 

(A) by the Issuance of its stock or securi¬ 
ties in connection with a transaction de¬ 
scribed in section 112 (b) (5) (Including, 
also, cases where part of the consideration 
for the transfer of such property to the cor¬ 
poration waa property or money, in addi¬ 
tion to such stock or securities), or 

(B) as paid-in surplus or as a contribu¬ 
tion to capital, then the basts shall be the 
same as it would be In the hands of the 
transferor, increased in the amount of gain 
or decreased In the amount of loss recognized 
to the transferor upon such transfer under 
the law applicable to the year in which the 
transfer was made. 

Art. 113 (a) (8)-l. Property acquired 
by a corporation after December 31, 
1920. —The acquisition of property by a 
corporation after December 31, 1917, by 
the issuance of its stock or securities may 
not fall within the provisions of para¬ 
graph (7) of section 113 (a), because of 
the fact that the property was not ac¬ 
quired in connection with a reorganiza¬ 
tion. If, however, the acquisition of such 
property occurred after December 31, 
1920, and falls within the provisions of 
paragraph <8) of section 113 (a), the 
limitations therein imposed upon the 
basis of such property are applicable. 

In respect of property acquired by a 
corporation after December 31, 1920, 
from a shareholder as paid-in surplus, 
or from any person as a contribution to 
capital, the basis of the property in the 
hands of the corporation is the basis 
which the property would have had in 
the hands of the transferor if the trans¬ 
fer had not been made. In the case of 
property acquired by a corporation after 
December 31, 1920, as a gift, the basis 
thereof shall be determined under section 
113 (a) (2), 
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[Sec. 113. Adjusted basis for determining 
gain or loss.] 

[(a) Basis (unadjusted) of property .— 
The basis of property shall be the cost of 
such property; except that—] 

(9) Involuntary conversion .—If the prop¬ 
erty was acquired, after February 28, 1913, 
as a result of a compulsory or involuntary 
conversion described In section 112 (f), the 
basis shall be the same as in the case of the 
property so converted, decreased in the 
amount of any money received by the tax¬ 
payer which was not expended in accord¬ 
ance with the provisions of law (applicable 
to the year in which such conversion was 
made) determining the taxable status of the 
gain or loss upon such conversion, and in¬ 
creased in the amount of gain or decreased 
in the amount of loss to the taxpayer recog¬ 
nized upon such conversion under the law 
applicable to the year in which such conver¬ 
sion was made. 

Art. 113 (a) (9)-l. Property acquired 
as a result of an involuntary conver¬ 
sion .—The provisions of section 113 (a) 
(9) may be illustrated by the following 
example: 

Example: A vessel purchased by A in 
1926 for $100,000 is destroyed in 1938 
and A receives insurance in the amount 
of $200,000. Disregarding, for the pur¬ 
pose of this example, the adjustment for 
depreciation, if A invests $150,000 in a 
new vessel, taxable gain to the extent 
of $50,000 would be recognized. The basis 
of the new vessel is $100,000; that is. the 
cost of the old vessel *$100,000) minus the 
money received by the taxpayer which 
was not expended in the acquisition of 
the new vessel ($50,000) plus the amount 
of gain recognized upon the conversion 
($50,000). If any amount in excess of 
the proceeds of the conversion is ex¬ 
pended in the acquisition of the new 
property, such amount may be added to 
the basis otherwise determined. 

(Sec. 113 Adjusted basis for determining 
gain or toss.) 

|(a) Basis (unadjusted) of property .—The 
basis of property shaU be the cost of such 
property; except that—J 

(10) Wash sales of stock .—If the property 
consists of stock or securities the acquisition 
of which (or the contract or option to ac¬ 
quire which) resulted in the nondeductibU- 
Ity (under section 118 of this Act or corre¬ 
sponding provisions of prior income tax laws, 
relating to wash sales) of the loss from the 
sale or other disposition of substantially 
identical stock or securities, then the basis 
shall be the basis of the stock or securities 
so sold or disposed of. Increased or decreased, 
as the case may be, by the difference, if any. 
between the price at which the property was 
acquired and the price at which such sub¬ 
stantially Identical stock or securities were 
sold or otherwise disposed of. 

Art. 113 (a) (10) —1. StocJcs or securi¬ 
ties acquired in “wash sales ”—The appli¬ 
cation of section 113 (a) (10) may be 
illustrated by the following examples: 

Example 11): A purchased a share of 
common stock of the X Corporation for 
$100 in 1926, which he sold January 15, 
1938, for $80. On February 1, 1938, he 
purchased a share of common stock of 
the same corporation for $90. No loss 
from the sale is recognized under sec¬ 
tion 118. The basis of the new share is 
$110; that is, the basis of the old share 
($100) increased by $10, the excess of 


the price at which the new share was 
acquired ($90) over the price at which 
the old share was sold ($80). 

Example (2): A purchased a share of 
common stock of the Y Corporation for 
$100 in 1926, which he sold January 15, 
1938, for $80. On February 1, 1938, he 
purchased a share of common stock of 
the same corporation for $70. No loss 
from the sale is recognized under sec¬ 
tion 118. The basis of the new share is 
$90; that is, the basis of the old share 
($100) decreased by $10, the excess of 
the price at which the old share was sold 
($80) over the price at which the new 
share was acquired ($70). 

[Sec. 113. Adjusted basis for determining 
gain or foss.J 

((a) Basis ( unadjusted ) of property .—The 
basis of property shall be the cost of such 
property; except that—] 

(11) Property acquired during affiliation .— 
In the case of property acquired by a cor¬ 
poration. during a period of affiliation, from 
a corporation with which it was affiliated, the 
basis of such property, after such period of 
affiliation, shall be determined, in accord¬ 
ance with regulations prescribed by the 
Commissioner with the approval of the Sec¬ 
retary, without regard to intercompany 
transactions In respect oi wmen gam or loss 
was not recognized. For the purposes of 
this paragraph, the term “period of affilia¬ 
tion’* means the period during which such 
corporations were affiliated (determined in 
accordance w r itli the law applicable thereto) 
but does not include any taxable year be¬ 
ginning on or after January 1, 1922. unless 
a consolidated return was made, nor any 
taxable year after the taxable year 1928. 
The basis in case of property acquired by 
a corporation during any period, in the tax¬ 
able year 1929 or any subsequent taxable 
year, in respect of which a consolidated re¬ 
turn is made by such corporation under 
section 141 of this Act or the Revenue Act 
of 1928 or the Revenue Act of 1932 or the 
Revenue Act of 1934 or the Revenue Act 
of 1936, 6hall be determined In accordance 
with regulations prescribed under section 
141 (b) of this Act or the Revenue Act of 
1928 or the Revenue Act of 1932 or the 
Revenue Act of 1934 or the Revenue Act 
of 1936. The basts In the case of property 
held by a corporation during any period, in 
the taxable year 1929 or any subsequent 
taxable year, m respect of which a consoli¬ 
dated return is made by such corporation 
under section 141 of this Act or the Reve¬ 
nue Act of 1928 or the'Revenue Act of 1932 
or the Revenue Act of 1934 or the Revenue 
Act of 1938. shall be adjusted in respect of 
any items relating to such period, in accord¬ 
ance with regulations prescribed under sec¬ 
tion 141 (b) of this Act or the Revenue Act 
of 1928 or the Revenue Act of 1932 or the 
Revenue Act of 1934 or the Revenue Act of 
1936, applicable to such period. 

Art. 113 (a) (11) — 1. Basis of property 
acquired during affiliation .—The basis of 
property acquired by a corporation dur¬ 
ing a period of affiliation from a cor¬ 
poration with which it was affiliated shall 
be the same as it would be in the hands 
of the corporation from which acquired. 
This rule is applicable if the basis of 
the property is material in determining 
tax liability for any year, whether a 
separate return or a consolidated return 
is made in respect of such year. For 
the purpose of this article, the term 
“period of affiliation” means the period 
during which such corporations were 
affiliated (determined in accordance 


with the law applicable thereto, but does 
not include any taxable year beginning 
on or after January 1, 1922, unless a 
consolidated return was made, nor any 
taxable year after the taxable year 1928. 

Example: The X Corporation, the Y 
Corporation, and the Z Corporation were 
affiliated for the taxable year 1920. 
During that year the X Corporation 
transferred assets to the Y Corporation 
for $120,000 cash, and the Y Corporation 
in turn transferred the assets during the 
same year to the Z Corporation for 
$130,000 cash. The assets were acquired 
by the X Corporation in 1916 at a cost 
of $100,000. The basis of the assets 
in the hands of the Z Corporation is 
$ 100 , 000 . 

The basis of property acquired by a 
corporation during any period, in the 
taxable year 1929 or any subsequent 
taxable year, in respect of which a con¬ 
solidated return was made or was re¬ 
quired under Regulations 75, Regula¬ 
tions 78, Regulations 89, Regulations 97. 
or Regulations 102, relating to consoli¬ 
dated returns, shall be determined in 
accordance with such regulations. The 
basis in the case of property held by a 
corporation during any period, in the 
taxable year 1929 or any subsequent tax¬ 
able year, in respect of which a consoli¬ 
dated return is made or is required un¬ 
der Regulations 75. Regulations 78. 
Regulations 89, Regulations 97. or Regu¬ 
lations 102, shall be adjusted in respect 
of any items relating to such period in 
accordance with such regulations. 

The basis of property after a consoli¬ 
dated return period shall be the same as 
immediately prior to the close of such 
period. For example, if a corporation 
has been a member of an affiliated group 
which has made a consolidated return 
on the calendar year basis for the tax¬ 
able year 1937 and makes a separate 
return for the taxable year 1938 and 
succeeding taxable years, the value of 
the opening inventory to be used in com¬ 
puting such corporation’s net income 
for the taxable year 1938 is the proper 
value of the closing inventory used in 
computing the consolidated net income 
for the preceding taxable year. 

[Sec. 113. Adjusted basis for determining 
gain or loss.] 

[(a) Basis (unadjusted) of property.— 
The basis of property shall be the cost of 
such property; except that—j 

(12) Basis established by Revenue Act of 
1932 .—If the property was acquired, after 
February 28. 1913, in any taxable year be¬ 
ginning prior to January 1, 1934. and the 
basis thereof, for the purposes of the Rev¬ 
enue Act of 1932 was prescribed by section 
113 (a) (6). (7), or (9) of such Act. then 
for the purposes of this Act the basis shall 
be the same as the basis therein prescribed 
in the Revenue Act of 1932. 

Art. 113 (a) (12)-1. Basis of property 
established by Revenue Act of 1932.— 
Section 113 (a) (12) provides that if the 
property was acquired, after February 
28, 1913, in any taxable year beginning 
prior to January 1, 1934, and the basis 
of the property, for the purposes of the 







721 


FEDERAL REGISTER, Saturday , February 11, 1939 


Revenue Act of 1932, was prescribed by 
section 113 (a) (6). (7), or (9) of that 
Act, then for the purposes of the Rev¬ 
enue Act of 1938 the basis shall be the 
same as the basis therein prescribed in 
the Revenue Act of 1932. 

If, after December 31, 1923, and in 
any taxable year beginning prior to Jan¬ 
uary 1, 1934, in pursuance of a plan of 
reorganization and without the surren¬ 
der of his stock, there was distributed 
to a shareholder in a corporation a party 
to the reorganization stock or securities 
of a corporation a party to the reorgani¬ 
zation, then as is provided in section 113 
(a) (9) of the Revenue Act of 1932, the 
basis of the stock in respect of which 
the distribution was made must be ap¬ 
portioned between such stock and the 
stock or securities so distributed to the 
shareholder. The basis of the old shares 
and the new shares or securities shall be 
determined in accordance with the fol¬ 
lowing rules: 

(1) If the stock distributed in reor¬ 
ganization consists solely of stock in the 
distributing corporation and is all of sub¬ 
stantially the same character and pref¬ 
erence as the stock in respect of which 
the distribution is made, the basis of 
each share will be the quotient of the 
cost or other basis of the old shares of 
stock divided by the total number of the 
old and the new shares. 

(2) If the stock distributed in reorgani¬ 
zation is in whole or in part stock in a 
corporation a party to the reorganization 
other than the distributing corporation, 
or where the stock distributed in reorgan¬ 
ization is in whole or in part stock of a 
character or preference materially differ¬ 
ent from the stock in respect of which 
the distribution is made, or if the dis¬ 
tribution consists wholly or partly of 
securities other than stock, the cost or 
other basis of the stock in respect of 
which the distribution is made shall be 
apportioned between such stock and the 
stock or securities distributed in pro¬ 
portion, as nearly as may be, to the re¬ 
spective values of each class of stock or 
security, old and new. at the time of such 
distribution, and the basis of each share 
of stock or unit of security will be the 
quotient of the cost or other basis of the 
class of stock or security to which such 
share or unit belongs, divided by the num¬ 
ber of shares or units in the class With¬ 
in the meaning of the foregoing pro¬ 
visions. securities are different in class 
from stocks and stocks or securities in 
one corporation are different in class 
from stocks or securities in another cor¬ 
poration. In general, any material dif¬ 
ference in character or preference or 
terms sufficient to distinguish one stock 
or security from another stock or se¬ 
curity so that different values may prop¬ 
erly be assigned thereto, will constitute 
a difference in class. 

(3) If the stock in respect of which a 
distribution in reorganization is made 
was purchased at different times or at 
different prices, and the identity of the 


lots cannot be determined, any sale of 
the original stock will be charged to the 
earliest purchases of such stock (see 
article 22 (a)-8), and any sale of the 
stock or securities distributed in reor¬ 
ganization will be presumed to have been 
made from the stock or securities dis¬ 
tributed in respect of the earliest pur¬ 
chased stock. 

(4) If the stock in respect of which a 
distribution in reorganization is made 
was purchased at different times or at 
different prices, and the stock or securi¬ 
ties distributed in reorganization cannot 
be identified as having been distributed 
in respect of any particular lot of such 
stock, then any sale of the stock or se¬ 
curities distributed in reorganization 
will be presumed to have been made from 
the stock or securities distributed in re¬ 
spect of the earliest purchased stock. 

If in any taxable year beginning after 
December 31, 1937, without the surrender 
of his stock there is acquired by a share¬ 
holder in a corporation a party to a re¬ 
organization, as a distribution in pur¬ 
suance of the plan of reorganization, 
stock or securities in a corporation a 
party to the reorganization, such acqui¬ 
sition of new shares or securities by the 
shareholder will be treated as a dividend 
to the extent described in article 112 
(g)-5. 

[Sec. 113. Adjusted basis for determining 
gain or loss.) 

[(a) Basis ( unadjusted) of property .—The 
basis of property shall be the cost of such 
property; except that—J 

(13) Partnerships .—If the property was 
acquired, after February 28. 1913, by a part¬ 
nership and the basis is not otherwise deter¬ 
mined under any other paragraph of this 
subsection, then the basis shall be the same 
as It would be in the hands of the transferor, 
increased in the amount of gain or decreased 
in the amount of loss recognized to the 
transferor upon such transfer under the law 
applicable to the year in which the transfer 
was made. If the property was distributed 
in kind by a partnership to any partner, the 
basis of such property in the hands of the 
partner shall be such part of the basis in his 
hands of his partnership interest as is prop¬ 
erly aUocable to such property. 

Art. 113 (a) (13) —1. Property contrib¬ 
uted in kind by a partner to a partner¬ 
ship. —The basis of property contributed 
in kind by a partner to partnership capi¬ 
tal after February 28, 1913. is the cost or 
other basis thereof to the contributing 
partner. Annual allowances to the part¬ 
nership for depletion and depreciation 
are to be computed on such basis. If 
such basis is greater than the fair market 
value of the property at the date of the 
transfer to the partnership, the annual 
depletion or depreciation allowances shall 
be allocated to and included in the deter¬ 
mination of the distributive shares of the 
partners in accordance with their agree¬ 
ment in respect of the sharing of gains or 
losses affecting partnership capital. If 
the basis of such contributed property is 
less than the fair market value thereof at 
the date of transfer to the partnership, 
the annual allowances for depletion and 
depreciation are to be limited to such 
basis and may be apportioned among the 


partners according to their agreement 
with respect to the sharing of gains or 
losses affecting partnership capital. On 
the sale or other disposition of such con¬ 
tributed property by the partnership the 
gain or loss, determined on such trans¬ 
ferred basis, adjusted as required by sec¬ 
tion 113 (b) , shall be prorated in deter¬ 
mining the distributive shares of the 
partners according to their gain or loss 
ratios on the disposition of a part¬ 
nership asset under the partnership 
agreement. 

Art. 113 (a) (13) -2. Readjustment of 
partnership interests. —When a partner 
retires from a partnership, or the part¬ 
nership is dissolved, the partner realizes 
a gain or loss measured by the difference 
between the price received for his interest 
and the sum of the adjusted cost or other 
basis to him of his interest in the part¬ 
nership plus the amount of his share in 
any undistributed partnership net in¬ 
come earned since he became a partner 
on which the income tax has been paid. 
However, if such interest in the partner¬ 
ship was acquired prior to March 1, 1913, 
both the cost or other basis as hereinbe¬ 
fore provided and the value of such inter¬ 
est as of such date, plus the amount of 
his share in any undistributed partner¬ 
ship net income earned since February 
28, 1913, on which the income tax has 
been paid, shall be ascertained, and the 
gain derived or the loss sustained shall 
be computed as provided in article 111-1. 
See also section 117. If the partnership 
distributes its assets in kind and not in 
cash, the partner realizes no gain or loss 
until he disposes of the property received 
in liquidation. The basis of such proper¬ 
ty in the hands of the partner shall be 
such part of the basis in his hands of his 
partnership interest as is properly allo¬ 
cable to such property. 

If a new partner is admitted to the 
partnership, or an existing partnership is 
reorganized, the facts as to such change 
or reorganization should be fully set forth 
in the next return of income, in order 
that the Commissioner may determine 
whether any gain has been realized or 
loss sustained by any partner. 

[Sec. 113. Adjusted basis for determining 
gain or loss.] 

[(a) Basis ( unadjusted ) of property .—The 
basis of property shall be the cost of such 
property; except that—] 

(14) Property acquired before March f, 
1913. —In the case of property acquired be¬ 
fore March 1, 1913. If the basis otherwise 
determined under this subsection, adjusted 
(for the period prior to March 1, 1913) as 
provided In subsection (b), is less than the 
fair market value of the property as of March 
1. 1913, then the basis for determining gain 
shall be such fair market value. In deter¬ 
mining the fair market value of stock In a 
corporation as of March 1. 1913, due regard 
shall be given to the fair market value of 
the assets of the corporation as of that date. 

Art. 113 (a) (14)-1. Property acquired 
prior to March 1. 1913. —The basis as of 
March 1, 1913, for determining gain in 
the case of property acquired prior to 
that date, is the basis otherwise pro¬ 
vided for such property under section 113 
(a), adjusted for the period prior to 
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March 1, 1913, or the fair market value 
of the property as fo March 1, 1913, 
whichever is higher. 

The basis as of March 1, 1913, for de¬ 
termining loss in the case of property 
acquired prior to that date is the cost or 
other basis provided for such property 
under section 113 (a) adjusted as re¬ 
quired by section 113 (b), but without 
reference to the fair market value of the 
property as of March 1, 1913. 

Example: A, who makes his returns 
upon the calendar year basis, in 1908 
purchased property for $100,000. Assum¬ 
ing, for the purposes of this example, 
that there are no additions and better¬ 
ments to be taken into account, the 
depreciation sustained on the property 
prior to March 1, 1913, was $10,000, so 
that the original cost adjusted as of 
March 1, 1913, for depreciation sustained 
prior to that date was $90,000. As of that 
date the fair market value of the prop¬ 
erty was $94,000. (a) For the purpose of 
determining gain from the sale or other 
disposition of the property on March 1, 
1938, the basis of the property is the fair 
market value of $94,000 as of March 1, 
1913. adjusted for depreciation for the 
period subsequent to February 28, 1913, 
computed on such fair market value. If 
it be assumed that the amount of de¬ 
preciation deductions allowed (not less 
than the amount allowable) after Febru¬ 
ary 28, 1913. to the year 1938 is in the 
aggregate sum of $43,240, the adjusted 
basis for determining gain in 1938 ($94,- 
000 less $43,240) is $50,760. (b) For the 
purpose of determining a loss from the 
sale or other disposition of such property 
in 1938, the basis of the property is the 
cost of the property, without reference to 
the fail* market value as of March 1,1913, 
adjusted for depreciation before March 1, 
1913, and after February 28, 1913. The 
amount of depreciation sustained prior 
to March 1, 1913, in this example is $10,- 
000, and if the amount of depreciation to 
be accounted for after February 28, 1913, 
is assumed to be $43,240, the aggregate 
amount of depreciation for which adjust¬ 
ment of such cost must be made is $53,- 
240. The adjusted basis for determining 
the loss in 1938 ($100,000 less $53,240) is 
$46,760. 

What the fair market value of property 
was on March 1, 1913, is a question of 
fact to be established by competent evi¬ 
dence. In determining the fair market 
value of stock in a corporation, due re¬ 
gard shall be given to the fair market 
value of the corporate assets on such 
date. In the case of property traded in 
on public exchanges, actual sales at or 
about the basic date afford evidence of 
value. In general, the fair market value 
of a block or aggregate of a particular 
kind of property is not to be determined 
by a forced sale price or by an estimate 
of what a whole block or aggregate would 
bring if placed upon the market at one 
and the same time, but such value should 
be determined by ascertaining as the 
basis the fair market value of each unit 


of the property. All relevant facts and 
elements of value as of the basic date 
should be considered in every case. 

[Sec. 113. Adjusted basis for determining 
gain or loss.] 

|(a) Basis ( unadjusted) of property. —The 
basis of property shaU be the cost of such 
property; except that—| 

(15) Property received by a corporation on 
complete liquidation of another. —If the prop¬ 
erty was received by a corporation upon a 
distribution In complete liquidation of an¬ 
other corporation within the meaning of 
section 112 (b) (6). then the basis shall be 
the same as it would be in the hands of the 
transferor. The basis of property with re¬ 
spect to which election has been made In 
pursuance of the last sentence of section 
113 (a) (15) of the Revenue Act of 1936. as 
amended, shall, in the hands of the corpora¬ 
tion making such election, be the basis pre¬ 
scribed In the Revenue Act of 1934, as 
amended. 

Art. 113 (a) (15>-1. Basis of property 
received by a corporation in complete 
liquidation of another corporation. —Ex¬ 
cept as otherwise provided in this article, 
the basis of property received in complete 
liquidation, without the recognition of 
gain or loss as provided in section 112 
(b) (6>, shall be the same as the basis 
of the property in the hands of the liq¬ 
uidating corporation with proper adjust¬ 
ments as provided in section 113. See 
section 113 (b). 

In the case of property received in 
liquidation after December 31, 1935, and 
before June 23, 1936, in a taxable year 
of the recipient corporation beginning 
after December 31,1935, the basis of such 
property in the hands of the recipient 
corporation shall be the basis prescribed 
by section 113 (a) (6) of the Revenue 
Act of 1934, as amended by the Revenue 
Act of 1935, if— 

(1) Such property was received in a 
liquidation which was completed before 
June 23, 1936; 

(2) Such liquidation constituted a 
complete liquidation within the meaning 
of section 112 (b) (6) of the Revenue 
Act of 1934, as added by the Revenue 
Act of 1935; 

(3) No gain or loss would have been 
recognized under section 112 (b) (6) of 
the Revenue Act of 1934, as amended, 
upon the receipt of such property; and 

(4) The recipient corporation (within 
180 days after the enactment of the Reve¬ 
nue Act of 1938) under regulations pre¬ 
scribed under section 808 elected to have 
such basis apply to such property. 

If such an election was made, the basis 
of such property received in liquidation 
shall be the cost or other basis (adjusted 
as provided in section 113) of the stock of 
the liquidating corporation surrendered 
in exchange for the property, decreased 
in the amount of money received and in¬ 
creased in the amount of gain or de¬ 
creased in the amount of loss to the re¬ 
cipient corporation that was recognized 
upon the liquidation under the Revenue 
Act of 1936. If such property consists 
of more than one class of property the 
basis shall be allocated among the sev¬ 


eral properties (other than money) re¬ 
ceived, in the proportion that the fair 
market value of each such property as of 
the date of distribution bears to the fair 
market value of all such properties on 
that date. 

[Sec. 113. Adjusted basis for determining 
gain or Joss.) 

[(a) Basis ( unadjusted) of property. —The 
basis of property shall be the cost of such 
property; except that—J 

(16) Basis established by Revenue Act of 
1934 .—If the property was acquired, after 
February 28. 1913, in any taxable year be¬ 
ginning prior to January 1, 1936, and the basis 
thereof, for the purposes of the Revenue Act 
of 1934 was prescribed by section 113 (a) (6), 
(7), or (8) of such Act, then for the purposes 
of this Act the basis shaU be the same as 
the basis therein prescribed in the Revenue 
Act of 1934. 

Art. 113 (a) (16)-1. Basis of property 
established by Revenue Act of 1934 .— 
Section 113 (a) (16) provides that if 
property was acquired after February 
28, 1913, in any taxable year beginning 
prior to January 1, 1936, and the basis 
of the property for the purposes of the 
Revenue Act of 1934 was prescribed by 
section 113 (a) (6), (7). or (8) of that 
Act, then for the purposes of the Reve¬ 
nue Act of 1938 the basis shall be the 
same as the basis therein prescribed 
under the Revenue Act of 1934. For 
example, if after December 31, 1920, and 
in any taxable year beginning prior to 
January 1, 1936, property was acquired 
by a corporation by the issuance of its 
stock or securities in connection with a 
transaction which is not described in 
section 112 (b) (5) of the Act but which 
is described in section 112 (b) (5) of 
the Revenue Act of 1934, the basis of 
the property so acquired shall be the 
same as it would be in the hands of the 
transferor, with proper adjustments to 
the date of the exchange. 

[Sec. 113. Adjusted basis for determining 
gain or loss.] 

[(a) Basis ( unadjusted ) of property—The 
basis of property shall be the cost of such 
property; except that—] 

(17) Property acquired in connection with 
exchanges and distributions tn obedience to 
certain orders of Securities and Exchange 
Commission. —If the property wgjb acquired 
In any manner described in section 372, the 
basis shall be that prescribed In such section 
with respect to such property. 

(18) Property received in certain corporate 
liquidations.—It the property was acquired 
by a shareholder in the liquidation of a cor¬ 
poration in cancellation or redemption of 
stock with respect to which gain was real¬ 
ized, but with respect to which, as the result 
of an election made by him under paragraph 
(7) of section 112 (b). the extent to which 
gain was recognized was determined under 
such paragraph, then the basis shall be the 
same as the basis of such stock cancelled or 
redeemed in the liquidation, decreased in 
the amount of any money received by him, 
and increased in the amount of gain recog¬ 
nized to him. 

Art. 113 (a) (18)-1. Basis of property 
received in certain corporate liquida¬ 
tions. —(c) Property included .—Section 
113 (a) (18) applies only to property 
(other than money) acquired (1) by a 
qualified electing shareholder, (2) upon a 
distribution in complete liquidation of a 
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domestic corporation pursuant to a plan 
of liquidation adopted after May 28,1938, 
in accordance with which the distribution 
is in complete cancellation or redemption 
of all the stock and the transfer of all 
the property in the liquidation occurs 
within the month of December, 1938, and 
(3) in cancellation or redemption of only 
those shares of stock which were owned 
by such qualified electing shareholder on 
the date of the adoption of the plan of 
liquidation and on which he realizes gain. 
It applies to all the property, except 
money, so acquired, though such property 
may consist in whole or in part of stock 
or securities acquired by the liquidating 
corporation after April 9, 1938. 

(b) Basis .—The basis of such property 
so acquired is the same as the basis of the 
shares of stock, in cancellation or re¬ 
demption of which such property was re¬ 
ceived, with proper adjustments to the 
date of acquisition, decreased in the 
amount of such shares' ratable share of 
any money received in cancellation or 
redemption of shares of the same class, 
and increased in the amount of gain rec¬ 
ognized under the provisions of section 
112 (b> (7). If such property consists of 
more than one class of property, the 
basis shall be allocated among the several 
properties i other than money) acquired 
in the proportion that the fair market 
value of each such property as of the date 
of acquisition bears to the fair market 
value of all such properties on that date. 
The application of this paragraph may 
be illustrated by the following example: 

Example: The X Corporation dis¬ 
tributed all its property in complete 
liquidation during the month of Decem¬ 
ber, 1938, pursuant to the provisions of 
section 112 (b) (7). A, an individual 
and a qualified electing shareholder, re¬ 
ceived, in cancellation or redemption of 
100 shares of stock owned by him on 
the date of the adoption of the plan of 
liquidation, $1,000 in cash, property 
(other than stock or securities acquired 
by the corporation after April 9, 1938) 
with a fair market value of $12,000, and 
stock acquired by the liquidating cor¬ 
poration after April 9, 1938, with a fair 
market value of $4,000. The basis of 
the shares owned by A was $100 per 
share, or $10,000. A's ratable share of 
the earnings and profits of the X Cor¬ 
poration accumulated after February 28, 
1913 (computed as provided in section 
112 <b) (7)), was $2,500. His gain is 
$7,000, but under section 112 (b) (7) 
only $5,000 of this gain is recognized, 
$2,500 thereof being taxed as a dividend. 
The basis of all the property other than 
money received by A is $14,000, com¬ 
puted as follows: 

Adjusted basis of stock canceled or 


redeemed-$10,000 

Less money received_ l, 000 


Remainder_ 9, OOO 

Plus gain recognized_ 6,000 


Basis of property acquired-_14,000 


This basis will be apportioned among 
the classes of property (other than 
money) received as follows: 12,000/ 
16,000 of $14,000, or $10,500, to the prop¬ 
erty other than stock; 4,000/16,000 of 
$14,000, or $3,500, to the stock. 

[Sec. 113. Adjusted basis for determining 
gain or Zoss.J 

(b) Adjusted basis. —The adjusted basis 
for determining the gain or loss from the 
sale or other disposition of property, when¬ 
ever acquired, shall be the basis determined 
under subsection (a), adjusted as herein¬ 
after provided. 

(1) General rule. —Proper adjustment in 
respect of the property shall in all cases be 
made— 

(A) for expenditures, receipts, losses, or 
other items, properly chargeable to capital 
account, including taxes and other carrying 
charges on unimproved and unproductive 
real property, but no such adjustment shall 
be made for taxes or other carrying charges 
for which deductions have been taken by the 
taxpayer in determining net income for the 
taxable year or prior taxable years; 

(B) in respect of any period since Febru¬ 
ary 28. 1913, for exhaustion, wear and tear, 
obsolescence, amortization, and depletion, to 
the extent aUowed (but not less than the 
amount aUowable) under this Act or prior 
income tax laws. Where for any taxable 
year prior to the taxable year 1932 the de¬ 
pletion allowance was based on discovery 
value or a percentage of income, then the 
adjustment for depletion for such year shall 
be based on the depletion which would have 
been allowable for such year if computed 
without reference to discovery value or a 
percentage of Income; 

(C) in respect of any period prior to 
March 1, 1913, for exhaustion, wear and tear, 
obsolescence, amortization, and depletion, to 
the extent sustained; 

(D) In the case of stock (to the extent 
not provided for in the foregoing subpara¬ 
graphs) for the amount of distributions pre¬ 
viously made which, under the law appli¬ 
cable to the year In which the distribution 
was made, either were tax-free or were ap¬ 
plicable in reduction of basis (not includ¬ 
ing distributions made by a corporation, 
which was classified as a personal service 
corporation under the provisions of the Rev¬ 
enue Act of 1918 or 1921, out of its earnings 
or profits which were taxable in accordance 
with the provisions of section 218 of the 
Revenue Act of 1918 or 1921); 

(E) to the extent provided in section 337 
(f) in the case of the stock of United States 
shareholders in a foreign personal holding 
company; and 

(F) to the extent provided in section 28 
(h) in the case of amounts specified in a 
shareholder’s consent made under section 28. 

(2) Substituted basis. —The term “substi¬ 
tuted basis’* as used in this subsection 
means a basis determined under any pro¬ 
vision of subsection (a) of this section or 
under any corresponding provision of a prior 
income tax law, providing that the basis 
shall be determined— 

(A) by reference to the basis in the hands 
of a transferor, donor, or grantor, or 

(B) by reference to other property held at 
any time by the person for whom the basis 
is to be determined. 

Whenever it appears that the basis of prop¬ 
erty in the hands of the taxpayer is a sub¬ 
stituted basis, then the adjustments pro¬ 
vided in paragraph (1) of this subsection 
shall be made after first making in respect 
of such substituted basis proper adjustments 
of a similar nature in respect of the period 
during which the property was held by the 
transferor, donor, or grantor, or during 
which the other property was held by the 
person for whom the basis is to be deter¬ 


mined. A similar rule shall be applied In 
the case of a series of substituted bases. 

Art. 113 (b)-l. Adjusted basis: Gen¬ 
eral rule .—The adjusted basis for de¬ 
termining the gain or loss from the sale 
or other disposition of property, is the 
cost of such property or, in the case of 
such property as is described in para¬ 
graphs (1) to (18), inclusive, of section 
113 (a), the basis therein provided, ad¬ 
justed to the extent provided in section 
113 (b). 

The cost or other basis shall be prop¬ 
erly adjusted for any expenditure, re¬ 
ceipt, loss, or other item, properly 
chargeable to capital account, includ¬ 
ing the cost of improvements and bet¬ 
terments made to the property. In the 
case of mines and oil or gas wells the 
following shall not be considered as 
items properly chargeable to capital ac¬ 
count: (1) Expenditures made in the 
taxable year 1932 or subsequent taxable 
years which are allowable under article 
235 or article 236 of Regulations 77. arti¬ 
cle 23 (m)-15 or 23 <m)-16 of Regula¬ 
tions 86, article 23 (m)-15 or 23 (m)-16 
of Regulations 94, and article 23 (mi¬ 
ls or 23 (m)-16 of these regulations as 
deductions in computing net income; 
(2) expenditures made in taxable years 
prior to 1932 which were allowed, or 
which may hereafter be allowed, as de¬ 
ductions in computing the net income of 
the taxpayer for such taxable years. In 
the case of unimproved and unproduc¬ 
tive real property, carrying charges, 
such as taxes and Interest, which have 
not been taken as deductions by the tax¬ 
payer in determining net income for 
the taxable year, or a prior taxable year, 
are properly chargeable to capital 
account. 

Example: A, who makes his returns on 
the calendar year basis, purchased prop¬ 
erty in 1929 for $10,000. He subsequent¬ 
ly expended $6,000 for improvements. 
Disregarding, for the purpose of this ex¬ 
ample, the adjustments required for de¬ 
preciation, the adjusted basis of the 
property is $16,000. If A sells the prop¬ 
erty in 1938 for $20,000, the amount of 
his gain will be $4,000. As to the amount 
of such gain to be taken into account in 
computing net income, see section 117. 

The cost or other basis must also be 
decreased by the amount of the deduc¬ 
tions for exhaustion, wear and tear, ob¬ 
solescence, amortization, and depletion 
to the extent such deductions have in 
respect of any period since February 28, 
1913, been allowed (but such decrease 
shall not be less than the amount of 
deductions allowable) under the Revenue 
Act of 1938 or prior income tax laws. 
The adjustment required for any taxable 
year or period is the amount allowed 
or the amount allowable for such year or 
period under the law applicable thereto, 
whichever is the greater amount. A tax¬ 
payer is not permitted to take advantage 
in a later year of his prior failure to 
take any depreciation allowance or of 
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his action in taking an allowance plain¬ 
ly inadequate under the known facts in 
prior years. The determination of the 
amount properly allowable shall, how¬ 
ever, be made on the basis of facts rea¬ 
sonably known to exist at the end of 
such year or period. The aggregate sum 
of the greater of such annual amounts 
is the amount by which the cost or other 
basis of the property shall be adjusted. 
For example, the case of Corporation A 
discloses the following facts as of Janu¬ 
ary 1, 1938: 


Year 

Allowed 

Allowable 

Allowed, but 
not less than 
amount al¬ 
lowable 

1831_ 

$6,000 

$5,000 

$6,000 

1102_ 

7,000 

6.300 

7,000 

1103. 

6.500 

6,500 

6,500 

1104.. 

6,500 

6.000 

6,300 

1835_ _ . 

6.000 

0.000 

6.000 

183ft. 

4,500 

6.000 

6,000 

1937. 

4,000 

6.000 

6.000 


39,600 

42.000 

44,000 


The depreciation allowed but not less 
than the amount allowable in this ex¬ 
ample as of January 1, 1938, is $44,000, 
and the cost or other basis of the prop¬ 
erty is to be adjusted by that amount 
The deductions by which the cost or 
other basis is to be decreased shall in¬ 
clude deductions allowed under section 
114 (b) (2), (3), and (4) of the Reve¬ 
nue Act of 1932, the Revenue Act of 
1934, the Revenue Act of 1936, and the 
Revenue Act of 1938, for the taxable 
year 1932 and subsequent taxable years, 
but the amount of the diminution in re¬ 
spect of depletion for taxable years 
prior to 1932 shall not exceed a deple¬ 
tion deduction computed without refer¬ 
ence to discovery value in the case of 
mines, or without reference to discovery 
value or a percentage of income in the 
case of oil and gas wells. 

The cost or other basis shall also be 
decreased by the exhaustion, wear and 
tear, obsolescence, amortization, and de¬ 
pletion sustained in respect of any pe¬ 
riod prior to March 1. 1913. 

In the case of stock, the cost or other 
basis must be diminished by the amount 
of distributions previously made which, 
under the law applicable to the year in 
which the distribution was made, either 
were tax free or were applicable in re¬ 
duction of basis (not including distri¬ 
butions made by a corporation, which 
was classified as a personal service cor¬ 
poration under the provisions of the 
Revenue Act of 1918 or 1921, out of its 
earnings or profits which were taxable 
in accordance with the provisions of 
section 218 of the Revenue Act of 1918 
or 1921). 

Example: A, who makes his returns 
upon the calendar year basis, purchased 
stock in 1923 for $5,000. He received 
in 1924 a distribution of $2,000 paid out 
of earnings and profits of the corpora¬ 
tion accumulated prior to March 1, 
1913. The adjusted basis for determin¬ 


ing the gain or loss from the sale or 
other disposition of the stock in 1938 is 
$5,000 less $2,000, or $3,000, and the 
amount of the gain or loss from the sale 
or other disposition of the stock is the 
difference between $3,000 and the 
amount realized from the sale or other 
disposition. But see section 117. 

In the case of the stock of United 
States shareholders in a foreign personal 
holding company the cost or other basis 
must be adjusted also to the extent pro¬ 
vided in section 337 (f). 

Adjustments must always be made to 
eliminate double deductions or their 
equivalent. Thus, in the case of the 
stock of a subsidiary company, the basis 
thereof must be properly adjusted for the 
amount of the subsidiary company’s 
losses for the years in which consolidated 
returns were made. 

In determining basis, and adjustments 
to basis, the principles of estoppel apply, 
as elsewhere under the Act. 

Art. 113 <b>-2. Adjusted basis: Cancel¬ 
lation of indebtedness .—In addition to 
the adjustments provided in section 113 
(b) (1) and article 113 <b)-l which are 
required to be made with respect to the 
cost or other basis of property, a further 
adjustment shall be made in any case in 
which there shall have been a cancella¬ 
tion or reduction of indebtedness in any 
proceeding under section 12, 74 (except 
in the case of a “wage earner” as defined 
in the Bankruptcy Act, as amended), or 
77B or under Chapter X, XI, or XII of 
the Bankruptcy Act of 1898, as amended. 
(See page 665 of the Appendix to these 
regulations.) Such further adjustment 
shall be made in the following manner 
and order: 

(1) In the case of indebtedness in¬ 
curred to purchase specific property 
(other than inventory or notes or ac¬ 
counts receivable), whether or not a lien 
is placed against such property seeming 
the payment of all or part of such indebt¬ 
edness, which indebtedness shall have 
been canceled or reduced in any such 
proceeding, the cost or other basis of such 
property shall be decreased (but the 
amount of the decrease shall not be more 
than the amount of the adjusted basis 
without reference to this article) by the 
amount by which the indebtedness so 
incurred with respect to such property 
shall have been canceled or reduced; 

(2) In the case of specific property 
(other than inventory or notes or accounts 
receivable) against which, at the time of 
the cancellation or reduction of the in¬ 
debtedness, there is a lien (other than a 
lien securing indebtedness incurred to 
purchase such property) the cost or other 
basis of such property shall be decreased 
(but the amount of the decrease shall 
not be more than the amount of the 
adjusted basis without reference to this 
article) by the amount by which the in¬ 
debtedness secured by such lien shall 
have been canceled or reduced; 

(3) Any excess of the total amount by 
which the indebtedness shall have been 


so canceled or reduced in such proceed¬ 
ing over the sum of the adjustments 
made under (1) and (2) shall next be 
applied to reduce the cost or other basis 
of the property of the debtor (other than 
inventory and notes and accounts re¬ 
ceivable, but including property covered 
by (1) and (2)) as follows: The cost 
or other basis of each unit of property 
shall be decreased (but the amount of 
the decrease shall not be more than the 
amount of the adjusted basis without 
reference to this article) in an amount 
equal to such proportion of such excess 
as the adjusted basis (without reference 
to this article) of each such unit of prop¬ 
erty bears to the sum of the adjusted 
bases (without reference to this article) 
of all the property of the debtor other 
than inventory and notes and accounts 
receivable; and 

(4) Any excess of the total amount by 
which such indebtedness shall have been 
so canceled or reduced over the sum of 
the adjustments made under (1), (2). 
and (3) shall next be applied to reduce 
the cost or other basis of inventory and 
notes and accounts receivable, as fol¬ 
lows: The cost or other basis of inventory 
or notes or accounts receivable, as the 
case may be, shall be decreased (but the 
amount of the decrease shall not be more 
than the amount of the adjusted basis 
without reference to this article) in an 
amount equal to such proportion of such 
excess as the adjusted basis of inventory, 
notes receivable or accounts receivable, 
as the case may be, bears to the sum of 
the adjusted bases of such inventory and 
notes and accounts receivable. 

For the purposes of this article— 

(A) Basis shall be determined as of 
the date of confirmation of the plan, 
composition or arrangement under 
which such indebtedness shall have been 
canceled or reduced; 

(B) Except where the context other¬ 
wise requires, property means all of the 
debtor’s property, other than money; 

(C) No adjustment shall be made by 
virtue of the cancelation or reduction of 
any accrued interest unpaid which shall 
not have resulted in a tax benefit in any 
income tax return; and 

(D) The phrase “indebtedness in¬ 
curred to purchase” includes (i) indebt¬ 
edness for money borrowed and applied 
in the purchase of property and (ii) an 
existing indebtedness secured by a lien 
against the property which the debtor, 
as purchaser of such property, has as¬ 
sumed to pay. 

The basis of any of the debtor’s prop¬ 
erty which shall have been transferred 
to a person required to use the debtor’s 
basis in whole or in part shall be deter¬ 
mined in accordance with the provisions 
of this article. 

Art. 113 (b)-3. Substituted basis.— 
Whenever it appears that the basis of 
property in the hands of the taxpayer is 
a substituted basis, as defined in section 
113 (b) (2), the adjustments indicated 
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in article 113 (b>-l shall be made after 
first making in respect of such substi¬ 
tuted basis proper adjustments of a 
similar nature in respect of the period 
during which the property was held by 
the transferor, donor, or grantor, or 
during which the other property was 
held by the person for whom the basis 
is to be determined. In addition, when¬ 
ever it appears that the basis of prop¬ 
erty in the hands of the taxpayer is a 
substituted basis, as defined in section 
113 (b) (2) (A), the adjustment indi¬ 
cated in article 113 (b)-2 shall also be 
made, whenever necessary, after first 
making in respect of such substituted 
basis a proper adjustment of a similar 
nature in respect of the period during 
which the property was held by the 
transferor, donor, or grantor. Similar 
rules shall also be applied in the case of 
a series of substituted bases. 

Example: A, who makes his returns 
upon the calendar year basis, in 1926 
purchased the X Building and subse¬ 
quently gave it to his son B. B ex¬ 
changed the X Building for the Y Build¬ 
ing in a tax-free exchange, and then 
gave the Y Building to his wife C. C, in 
determining the gain from the sale or 
other disposition of the Y Building in 
1938, is required to reduce the basis of 
the building by deductions for deprecia¬ 
tion which were successively allowed 
(but not less than the amount allowable) 
to A and B upon the X Building and to 
B upon the Y Building, in addition to the 
deductions for depreciation allowed (but 
not less than the amount allowable) to 
herself during her ownership of the Y 
Building. 

CHAPTER XIV 

Depreciation and Depletion 

Sec. 114. Basis for depreciation and deple¬ 
tion. —(o) Basis for depreciation. —The basis 
upon which exhaustion, wear and tear, and 
obsolescence are to be allowed in respect of 
any property shaU be the adjusted basis pro¬ 
vided in section 113 (b) for the purpose of 
determining the gain upon the sale or other 
disposition of such property. 

(b) Basis for depletion .— (1) General 
rule. —The basis upon which depiction is to 
be allowed in respect of any property shall 
be the adjusted basis provided in section 113 
<b) for the purpose of determining the gain 
upon the sale or other disposition of such 
property, except as provided in paragraphs 
<2). (3 1 , and (4) of this subsection. 

(2) Discovery value in case of mines. —In 
the case of mines (other than metal, coal, 
or sulphur mines) discovered by the taxpayer 
after February 28, 1913, the basis for deple¬ 
tion shall be the fair market value of the 
property at the date of discovery or within 
thirty days thereafter, if such mines were 
not acquired as the result of purchase of a 
proven tract or lease, and if the fair market 
value of the property is materially dispro¬ 
portionate to the cost. The depletion allow¬ 
ance under section 23 (m) based on discovery 
value provided in this paragraph shall not 
exceed 50 per centum of the net income of 
the taxpayer (computed without allowance 
for depletion) from the property upon which 
the discovery was made, except that in no 
case shall the depletion allowance under sec¬ 
tion 23 (m) be less than it would be if com¬ 
puted without reference to discovery value. 
Discoveries shall include minerals in com¬ 
mercial quantities contained within a vein 
or deposit discovered in an existing mine or 


mining tract by the taxpayer after February 
28, 1913, if the vein or deposit thus dis¬ 
covered was not merely the uninterrupted 
extension of a continuing commercial vein 
or deposit already known to exist, and if the 
discovered minerals are of sufficient value 
and quantity that they could be separately 
mined and marketed at a profit. 

(3) Percentage depletion for oil and gas 
wells. —In the case of oil and gas wells the 
allowance for depletion under section 23 
(m) shall be 27^ per centum of the gross 
income from the property during the taxable 
year, excluding from such gross income an 
amount equal to any rents or royalties paid 
or incurred by the taxpayer In respect of the 
property. Such allowance shall not exceed 
50 per centum of the net income of the tax¬ 
payer (computed without allowance for de¬ 
pletion) from the property, except that In no 
case shall the depletion allowance under 
section 23 (m) be less than it would be if 
computed without reference to this para¬ 
graph. 

(4) Percentage depletion for coal and 
metal mines arid sulphur. —The allowance 
for depletion under section 23 (m) shall be. 
in the case of coal mines, 5 per centum, in 
the case of metal mines. 15 per centum, and, 
in the case of sulphur mines or deposits, 
23 per centum, of the gross income from the 
property during the taxable year, excluding 
from such gross income an amount equal to 
any rents or royalties paid or Incurred by the 
taxpayer in respect of the property. Such 
allowance shall not exceed 50 per centum 
of the net income of the taxpayer (computed 
without allowance for depletion) from the 
property. A taxpayer making his first return 
under this title in respect of a property shall 
state whether he elects to have the depletion 
allowance for such property for the taxable 
year for which the return is made computed 
with or without regard to percentage deple¬ 
tion, and the depletion allowance in respect 
of such property for such year shall be com¬ 
puted according to the election thus made. 
If the taxpayer fails to make such state¬ 
ment in the return, the depletion allowance 
for such property for such year shall be com¬ 
puted without reference to percentage deple¬ 
tion. The method, determined as above, 
of computing the depletion allowance shall 
be applied in the case of the property for 
all taxable years in which it la in the hands 
of such taxpayer, or of any other person if 
the basis of the property (for determining 
gain) in his hands Is. under section 113, de¬ 
termined by reference to the basis in the 
hands of such taxpayer, either directly or 
through one or more substituted bases, as 
defined in that section. The above right of 
election shall be subject to the qualification 
that this paragraph shall, for the purpose 
of determining whether the method of com¬ 
puting the depletion allowance follows the 
property, be considered a continuation of 
section 114 (b) (4) of the Revenue Act of 
1934 and the Revenue Act of 1936, and as 
giving no new election in cases where either 
of such sections would, if applied, give no 
new election. 

Art. 114-1. Basis for alloioance of de¬ 
preciation and depletion. —The basis 
upon which exhaustion, wear and tear, 
obsolescence, and depletion will be al¬ 
lowed in respect of any property is the 
same as is provided in section 113 (a), ad¬ 
justed as provided in section 113 (b), for 
the purpose of determining the gain from 
the sale or other disposition of such prop¬ 
erty, except as provided in article 23 
<m)-3, relating to depletion based on dis¬ 
covery value, in article 23 (m)-4, relat¬ 
ing to percentage depletion in the case of 
oil and gas wells, and in article 23 (m)-5, 
relating to percentage depletion in the 
case of coal mines, metal mines, and sul¬ 
phur mines or deposits. 


CHAPTER XV 

Distributions by Corporations—Dividends 

Sbc. 115. Distributions by corporations .— 

(a) Definition of dividend.—The term "divi¬ 
dend” when used in this title (except in sec¬ 
tion 203 (a) (3) and section 207 (c) (1). re¬ 
lating to Insurance companies) means any 
distribution made by a corporation to its 
shareholders, whether In money or in other 
property. (1) out of its earnings or profits 
accumulated after February 28. 1913, or (2) 
out of the earnings or profits of the taxable 
year (computed as of the close of the tax¬ 
able year without diminution by reason of 
any distributions made during the taxable 
year), without regard to the amount of the 
earnings and profits at the time the distribu¬ 
tion was made. 

(b) Source of distributions. —For the pur¬ 
poses of this Act every distribution is made 
out of earnings or profits to the extent there¬ 
of, and from the most recently accumulated 
earnings or profits. Any earnings or profits 
accumulated, or Increase in value of property 
accrued, before March 1, 1913, may be dis¬ 
tributed exempt from tax. after the earnings 
and profits accumulated after February 28, 
1913, have been distributed, but any such tax- 
free distribution shall be applied against and 
reduce the adjusted basis of the stock pro¬ 
vided in section 113. 

(c) Distributions in liquidation. —Amounts 
distributed in complete liquidation of a cor¬ 
poration shall be treated as in full payment 
in exchange for the stock, and amounts dis¬ 
tributed in partial liquidation of a corpora¬ 
tion shall be treated as in part or full 
payment in exchange for the stock. The gain 
or loss to the distributee resulting from such 
exchange shall be determined under section 
111, but shall be recognized only to the ex¬ 
tent provided In section 112. Despite the 
provisions of section 117. the gain so recog¬ 
nized shall be considered as a short-term 
capital gain, except in the case of amounts 
distributed in complete liquidation. For the 
purpose of the preceding sentence, "complete 
liquidation" Includes any one of a series of 
distributions made by a corporation in com¬ 
plete cancellation or redemption of all of its 
stock in accordance with a bona fide plan 
of liquidation and under which the transfer 
of the property under the liquidation is to be 
completed within a time specified In the 
plan, not exceeding, from the close of the 
taxable year during which is made the first 
of th»* series of distributions under the plan. 
(1) three years, If the first of such series of 
distributions is made in a taxable year begin¬ 
ning after December 31, 1937, or (2) two 
years, if the first of such series of distribu¬ 
tions was made in a taxable year beginning 
before January 1, 1938. In the case of 
amounts distributed (whether before Janu¬ 
ary 1, 1938, or on or after such date) in 
partial liquidation (other than a distribution 
to which the provisions of subsection (h) 
of this section are applicable) the part of 
such distribution which is properly charge¬ 
able to capital account shall not be consid¬ 
ered a distribution of earnings or profits. 
If any distribution in complete liquidation 
(Including any one of a series of distributions 
made by the corporation in complete cancel¬ 
lation or redemption of all its stock) is made 
by a foreign corporation which with respect 
to any taxable year beginning on or before, 
and ending after, August 26, 1937. was a 
foreign personal holding company, and with 
respect to which a United States group (as 
defined in section 331 (a) (2)) existed after 
August 26. 1937, and before January 1, 1938. 
then, despite the foregoing provisions of this 
subsection, the gain recognized resulting 
from such distribution shall be considered as 
a short-term capital gain— 

(1) Unless such liquidation is completed 
before July 1 1938; or 

(2) Unless (if it is established to the satis¬ 
faction of the Commissioner by evidence sub¬ 
mitted before July 1. 1938, that due to the 
laws of the foreign country in which such 
corporation is incorporated, or for other rea¬ 
son, it is or will be impossible to complete 
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the liquidation of such company before such 
date) the liquidation Is completed on or be¬ 
fore such date as the Commissioner may find 
reasonable, but not later than December 31. 
1938. 

(d) Other distributions from capital. —If 
any distribution (not in partial or complete 
liquidation) made by a corporation to Its 
shareholders is not out of Increase in value 
of property accrued before March 1, 1913. 
and is not a dividend, then the amount of 
such distribution shall be applied against and 
reduce the adjusted basis of the stock pro¬ 
vided in section 113, and If in excess of such 
basis, such excess shall be taxable in the 
same manner as a gain from the sale or ex¬ 
change of property. 

(e) Distributions by personal service cor¬ 
porations. —Any distribution made by a cor¬ 
poration, which was classified as a personal 
service corporation under the provisions of 
the Revenue Act of 1918 or the Revenue 
Act of 1921, out of its earnings or profits 
which were taxable in accordance with the 
provisions of section 218 of the Revenue Act 
of 1918 or section 218 of the Revenue Act of 
1921, shall be exempt from tax to the dis¬ 
tributees. 

(/) Stock dividends. —(1) General rule .— 
A distribution made by a corporation to its 
shareholders in its stock or in rights to ac¬ 
quire its stock shall not be treated as a divi¬ 
dend to the extent that it does not constitute 
income to the shareholder within the mean¬ 
ing of the Sixteenth Amendment to the Con¬ 
stitution. 

(2) Election of shareholders as to medium 
of payment. —Whenever a distribution by a 
corporation is, at the election of any of the 
shareholders (whether exercised before or 
after the declaration thereof), payable either 
(A) in its stock or in rights to acquire its 
stock, of a class which if distributed without 
election would be exempt from tax under 
paragraph (1), or (B) in money or any other 
property (including its stock or in rights to 
acquire its stock, of a class which if dis¬ 
tributed without election would not be ex¬ 
empt from tax under paragraph (1)), then 
the distribution shall constitute a taxable 
dividend in the hands of all shareholders, 
regardless of the medium in which paid 

(y) Redemption of stock.—'ll a corporation 
cancels or redeems its stock (whether or not 
such stock was issued as a stock dividend) 
at such time and in such manner as to make 
the distribution and cancellation or redemp¬ 
tion in whole or in part essentially equiva¬ 
lent to the distribution of a taxable dividend, 
the amount so distributed in redemption 
or cancellation of the stock, to the extent 
that it represents a distribution of earnings 
or profits accumulated after February 28, 
1913. shall be treated as a taxable dividend. 

{h) Effect on earnings and profits of dis¬ 
tributions of stock. —The distribution 
(whether before January 1, 1938. or on or 
after such date) to a distributee by or on 
behalf of a corporation of its stock or securi¬ 
ties, of stock or securities in another corpora¬ 
tion. or of property or money, shall not be 
considered a distribution of earnings or 
profits of any corporation— 

(1) if no gain to such distributee from the 
receipt of such stock or securities, property 
or money, was recognized by law, or 

(2) if the distribution was not subject to 
tax in the hands of such distributee because 
it did not constitute Income to him within 
the meaning of the Sixteenth Amendment 
to the Constitution or because exempt to 
him under section 115 (t) of the Revenue 
Act of 1934 or a corresponding provision of 
a prior Revenue Act. 

As used in this subsection the term “stock 
or securities'* includes rights to acquire stock 
or securities. 

(i) Definition of partial liquidation. —As 
used in this section the t e r m “amounts dis¬ 
tributed in partial liquidation" means a dis¬ 
tribution by a corporation in complete 
cancellation or redemption of a part of its 
stock, or one of a series of distributions in 


complete cancellation or redemption of all 
or a portion of its stock. 

(/) Valuation of dividend .—If the whole or 
any part of a dividend is paid to a share¬ 
holder In any medium other than money the 
property received other than money shall be 
included in gross income at its fair market 
value at the time as of which it becomes 
Income to the shareholder. 

(fc) Consent distributions .—For taxability 
as dividends of amounts agreed to be in¬ 
cluded In gross Income by shareholders’ con¬ 
sents, see section 28. 

Art. 115-1. Diindends. — The term 
“dividend” for the purpose of Title I (ex¬ 
cept when used in sections 203 (a) (3) 
and 207 (c) (1) thereof) comprises any 
distribution in the ordinary course of 
business, even though extraordinary in 
amount, made by a domestic or foreign 
corporation to its shareholders out of 
either— 

(1) earnings or profits accumulated 
since February 28. 1913, or 

(2) earnings or profits of the taxable 
year computed without regard to the 
amount of the earnings or profits 
(whether of such year or accumulated 
since February 28, 1913) at the time the 
distribution was made. 

The earnings or profits of the taxable 
year shall be computed as of the close 
of such year, without diminution by 
reason of any distributions made dur¬ 
ing the taxable year. For the purpose 
of determining whether a distribution 
constitutes a dividend, it is unnecessary 
to ascertain the amount of the earn¬ 
ings and profits accumulated since Feb¬ 
ruary 28. 1913, if the earnings and profits 
of the taxable year are equal to or in 
excess of the total amount of the dis¬ 
tributions made within such year. 

A taxable distribution made by a cor¬ 
poration to its shareholders shall be in¬ 
cluded in the gross income of the dis¬ 
tributees when the cash or other prop¬ 
erty is unqualifiedly made subject to 
their demands. 

The application of section 115 (a) may 
be illustrated by the following example: 

Example: At the beginning* of the 
calendar year 1938, the M Corporation 
had an operating deficit of $200,000 and 
the earnings or profits for the year 
amounted to $100,000. Beginning on 
March 16, 1938, the corporation made 
quarterly distributions during the tax¬ 
able year to its shareholders of $25,000 
each. Each distribution is a taxable 
dividend in full, irrespective of the 
actual or the pro rata amount of the 
earnings or profits on hand at any of 
the dates of distribution, since the total 
distributions made during the year 
($100,000) did not exceed the total earn¬ 
ings or profits of the year ($100,000). 

Art. 115-2. Sources of distributions in 
general .—For the purpose of Income tax¬ 
ation every distribution made by a cor¬ 
poration is made out of earnings or 
profits to the extent thereof and from 
the most recently accumulated earnings 
or profits. In determining the source of I 


a distribution, consideration should be 
given first, to the earnings or profits of 
the taxable year; second, to the earnings 
or profits accumulated since February 
28. 1913, only in the case where, and to 
the extent that, the distributions made 
during the taxable year are not regarded 
as out of the earnings or profits of that 
year; third, to the earnings or profits 
accumulated prior to March 1, 1913, only 
after all the earnings or profits of the 
taxable year and all the earnings or 
profits accumulated since February 28, 
1913, have been distributed; and, fourth, 
to sources other than earnings or profits 
only after the earnings or profits have 
been distributed. 

If the earnings or profits of the tax¬ 
able year (computed as of the close of 
the year without diminution by reason of 
any distributions made during the year 
and without regard to the amount of 
earnings or profits at the time of the dis¬ 
tribution) are sufficient in amount to 
cover all the distributions made during 
that year, then each distribution is a tax¬ 
able dividend. (See article 115-1.) If 
the distributions made during the tax¬ 
able year exceed the earnings or profits 
of such year, then that proportion of 
each distribution which the total of the 
earnings or profits of the year bears to 
the total distributions made during the 
year shall be regarded as out of the earn¬ 
ings or profits of that year. The portion 
of each such distribution which is not 
regarded as out of earnings or profits of 
the taxable year shall be considered a 
taxable dividend to the extent of the 
earnings or profits accumulated since 
February 28, 1913, and available on the 
date of the distribution. In any case in 
which it is necessary to determine the 
amount of earnings or profits accumu¬ 
lated since February 28, 1913, and the 
actual earnings or profits to the date of 
a distribution within any taxable year 
(whether beginning before January 1, 
1938, or, in the case of an operating def¬ 
icit, on or after that date) cannot be 
shown, the earnings and profits for the 
year (or accounting period, if less than a 
year) in which the distribution was made 
shall be prorated to the date of the dis¬ 
tribution not counting the date on which 
the distribution was made. The provi¬ 
sions of this article may be illustrated by 
the following example: 

Example: At the beginning of the 
calendar year 1938, the M Corporation 
had $12,000 in earnings and profits ac¬ 
cumulated since February 28, 1913. Its 
earnings and profits for 1938 amounted to 
$30,000. During the year it made quar¬ 
terly distributions of $15,000 each. Of 
each of the four distributions made, 
$7,500 (that portion of $15,000 which the 
amount of $30,000, the total earnings and 
profits of the taxable year, bears to $60,- 
000, the total distributions made during 
the year) was paid out of the earnings 
and profits of the taxable year; and of 
the first and second distributions, $7,500 
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and $4,500. respectively, were paid out of 
the earnings and profits accumulated 
after February 28. 1913, and prior to the 
taxable year, as follows: 


Distributions dtiling 1938 

Portion 
out of 
earn¬ 
ings or 
profits 
of the 
taxable 
year 

Portion 
out of 
earnings 
accu¬ 
mulated 
since 
Feb. 28, 
1913, 
anil 

prior to 
taxable 
year 

Taxable 
amount 
of each 
distri¬ 
bution 

Date 

Amount 

Mar. 10_ 

June 10_ 

Sept. 10_ 

Dec. 10_ 

Total amount 
taxable as 
dividends_ 

§i§§ 

$ 7 , son 

7,500 

7,500 

7,500 

$7,500 

4,500 

$15,000 

12,000 

7,500 

7.600 




42,000 






Any distribution by a corporation out 
of earnings or profits accumulated prior 
to March 1, 1913, or out of increase in 
value of property accrued prior to March 
1. 1913 (whether or not realized by sale 
or other disposition, and, if realized, 
whether prior to or on or after March 1, 
1913), is not a dividend within the 
meaning of Title I. 

Art. 115-3. Earnings or profits. — In 
determining the amount of earnings or 
profits (whether of the taxable year, or 
accumulated since February 28, 1913, or 
accumulated prior to March 1, 1913) 
due consideration must be given to the 
facts, and mere bookkeeping entries in¬ 
creasing or decreasing surplus will not 
be conclusive. Among the items enter¬ 
ing into the computation of corporate 
earnings or profits for a particular pe¬ 
riod are all income exempted by statute, 
income not taxable by the Federal Gov¬ 
ernment under the Constitution, as well 
as all items includible in gross income 
under section 22 (a) of the Act or corre¬ 
sponding provisions of prior Acts. 
Gains and losses within the purview of 
section 112 or corresponding provisions 
of prior Acts are brought into the earn¬ 
ings and profits at the time and to the 
extent such gains and losses are recog¬ 
nized under that section. Interest on 
State bonds and certain other obliga¬ 
tions, although not taxable when re¬ 
ceived by a corporation, is taxable to the 
same extent as other dividends when 
distributed to shareholders in the form 
of dividends. 

In the case of a corporation in which 
depletion is a factor in the determina¬ 
tion of income, the only depletion de¬ 
ductions to be considered in the compu¬ 
tation of earnings or profits are those 
based on (1) cost or other basis, if the 
de pie table asset was acquired subsequent 
to February 28, 1913, or (2) adjusted 
cost or March 1, 1913, value, whichever 
is higher, if acquired prior to March 1, 
1913. Thus, discovery and percentage 
depletion under all Revenue Acts for 
mines and oil and gas wells should not 
be taken into consideration in comput- 
No.28- 5 


ing the earnings or profits of a corpora¬ 
tion. 

A loss sustained for a year prior to the 
taxable year does not affect the earn¬ 
ings or profits of the taxable year. 
However, in determining the earnings 
or profits accumulated since February 
28, 1913, the excess of a loss sustained 
for a year subsequent to February 28, 
1913, over the undistributed earnings or 
profits accumulated since February 28, 
1913, and prior to the year for which 
the loss was sustained, reduces surplus 
as of March 1, 1913, to the extent of 
such excess. And, if the surplus as of 
March 1, 1913, was sufficient to absorb 
such excess, distributions to share¬ 
holders after the year of the loss are 
out of earnings or profits accumulated 
since the year of the loss to the extent 
of such earnings. 

With respect to the effect on the earn¬ 
ings or profits accumulated since Feb¬ 
ruary 28, 1913, of distributions made on 
or after January 1, 1916, and prior to 
August 6, 1917, out of earnings or profits 
accumulated prior to March 1, 1913. 
which distributions were specifically de¬ 
clared to be out of earnings or profits 
accumulated prior to March 1, 1913, see 
section 31 (b) of the Revenue Act of 
1916. as amended by section 1211 of the 
Revenue Act of 1917. 

Art. 115-4. Distributions other than a 
dividend .—Under section 115 (d), any 
distribution (including a distribution out 
of earnings or profits accumulated be¬ 
fore March 1. 1913) other than 

(1) a dividend (see articles 115-1 and 
115-2), 

(2) a distribution out of increase in 
value of property accrued prior to March 
1, 1913 (see article m-1), or 

(3) a distribution in partial or com¬ 
plete liquidation (see article 115-5) 

shall be applied against and reduce the 
adjusted basis of the stock provided in 
section 113 and shall be taxable to the 
recipient if, and to the extent that, such 
distribution exceeds such basis. The pro¬ 
visions of this article are applicable to 
such distributions received by one cor¬ 
poration from another corporation. 

Example: In 1938 the M Corporation 
purchased certain shares of stock in the 
O Corporation for $10,000. During that 
year the M Corporation received a dis¬ 
tribution from the O Corporation of 
$2,000 paid out of earnings or profits of 
the O Corporation accumulated prior 
to March 1, 1913. This distribution must 
be applied by the M Corporation against 
the basis of its stock in the O Corpora¬ 
tion reducing such basis to $8,000. The 
$2,000 does not constitute a part of the 
earnings or profits of the M Corporation. 
If the M Corporation subsequently sells 
the stock of the O Corporation for $9,000, 
it realizes a gain of $1,000, which con¬ 
stitutes a part of its earnings or profits 
for the year in which the stock is sold. 
If the distribution had amounted to 
$14,000, the gain of $4,000 would be tax¬ 


able to the M Corporation and would 
have constituted a part of the earnings 
or profits of that corporation for the 
year in which the distribution was made. 

Art. 115-5. Distributions in liquida¬ 
tion —(a) General .—Amounts distrib¬ 
uted in complete liquidation of a corpo¬ 
ration are to be treated as in full pay¬ 
ment in exchange for the stock, and 
amounts distributed in partial liquida¬ 
tion are to be treated as in part or f ull 
payment in exchange for the stock so 
canceled or redeemed. The gain or loss 
to a shareholder from a distribution in 
liquidation is to be determined, as pro¬ 
vided in section 111 and article 111-1, 
by comparing the amount of the distribu¬ 
tion with the cost or other basis of the 
stock provided in section 113; but the 
gain or loss will be recognized only to 
the extent provided in section 112. 

(b) Complete liquidation .—In the case 
of amounts distributed in complete liq¬ 
uidation of a corporation, the amount of 
the gain or loss so recognized is subject 
in general to the limitations contained 
in section 117. For this purpose the 
term “complete liquidation” includes any 
one of a series of distributions made by 
a corporation in complete cancellation 
or redemption of all of its stock in ac¬ 
cordance with a bona fide plan of liq¬ 
uidation and under which the transfer 
of the property under the liquidation is 
to be completed within a time specified 
in the plan, not exceeding, from the 
close of the taxable year during which 
is made the first of the series of distri¬ 
butions under the plan, (1) three years 
if the first of such series of distributions 
is made in a taxable year beginning 
after December 31. 1937, or (2) two 
years, if the first of such series of dis¬ 
tributions was made in a taxable year 
beginning prior to January 1, 1938. 

For the purposes of the last sentence 
of section 115 (c), a liquidation may be 
completed prior to the actual dissolu¬ 
tion of the liquidating corporation but 
no liquidation is completed until the 
liquidating corporation and the receiver 
or trustees in liquidation are finally 
divested of all the property (both tangi¬ 
ble and intangible). 

For the purpose of this article the de¬ 
termination of whether a foreign cor¬ 
poration was a foreign personal holding 
company wjth respect to a taxable year 
beginning on or before, and ending after 
August 26, 1937, shall be made under 
section 331 of the Revenue Act of 1936, 
added to such Act by section 201 of the 
Revenue Act of 1937, and articles 331-1, 
331-2, and 331-3 of Chapter XXXI V. 
added to Regulations 94 by Treasury 
Decision 4782, approved December 7, 
1937 (C. B. 1937-2, p. 168). 

Example: A, an individual whose tax¬ 
able year is the calendar year, owns 20 
shares of stock of the N Corporation, a 
domestic corporation, 10 shares of which 
were acquired in 1924 at a cost of $1,250 
and the balance of 10 shares in June. 
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1936, at a cost of $3,000. He receives in 
May, 1938, a distribution of $200 per 
share in complete liquidation, or $2,000 
on the 10 shares acquired in 1924, and 
$2,000 on the 10 shares acquired in June, 
1936. The gain of $750 on the shares 
acquired in 1924 should be included in 
A's gross income to the extent of 50 
percent, or $375; the loss of $1,000 on 
the shares acquired in 1936 should be 
deducted in computing A’s net income 
to the extent of 66% percent, or $666.67. 
(See section 117 (b). See also section 
117 (c).) 

(c> Partial liquidation. —In the case 
of amounts distributed in partial liqui¬ 
dation of a corporation, the amount of 
the loss recognized is subject to the 
limitations contained in section 117 but 
the entire amount of the gain recog¬ 
nized shall be considered as a short¬ 
term capital gain despite the provisions 
of section 117. The term “amounts dis¬ 
tributed in partial liquidation” means a 
distribution by a corporation in com¬ 
plete cancellation or redemption of a 
part of Its stock, or one of a series of 
distributions in complete cancellation or 
redemption of all or a portion of its 
stock. A complete cancellation or re¬ 
demption of a part of the corporate stock 
may be accomplished, for example, by 
the complete retirement of all the shares 
of a particular preference or series, or 
by taking up all the old shares of a par¬ 
ticular preference or series and issuing 
new shares to replace a portion thereof, 
or by the complete retirement of any 
part of the stock, whether or not pro 
rata among the shareholders. 

In the case of amounts distributed in 
partial liquidation, the part of such dis¬ 
tribution which is properly chargeable 
to capital account shall not be consid¬ 
ered a distribution of earnings or profits 
within the meaning of section 115 (b) 
for the purpose of determining taxabil¬ 
ity of subsequent distributions by the 
corporation. (See articles 27 (g)-l and 
115-11.) 

Example: A. an individual whose tax¬ 
able year is the calendar year, owns 20 
shares of participating preferred stock of 
the Y Corporation, 10 shares of which he 
purchased in 1924 for $1,060 and 10 shares 
of which he purchased in June, 1936, at 
$2,000. On May 15. 1938, the corpora¬ 
tion in a transaction qualifying as a 
partial liquidation redeemed the entire 
issue of preferred stock by paying the 
holders thereof $141 per share. A re¬ 
ceiving $2,820 upon the surrender of his 
20 shares of such stock. The gain of 
$350 on the shares acquired in 1924 
should be included in its entirety in A’s 
gross income; but the loss of $590 on the 
shares acquired in 1936 should be de¬ 
ducted in computing A's net income to 
the extent of 66% percent, or $393.33. 
(See section 117 (b). See also section 117 
<c).> 

Art. 115-6. Distributions from deple¬ 
tion or depreciation reserves. —A reserve 


set up out of gross income by a corpora¬ 
tion and maintained for the purpose of 
making good any loss of capital assets 
on account of depletion or depreciation 
is not a part of surplus out of which ordi¬ 
nary dividends may be paid. A distribu¬ 
tion made from a depletion or a deprecia¬ 
tion reserve based upon the cost or other 
basis of the property will not be con¬ 
sidered as having been paid out of earn¬ 
ings or profits, but the amount thereof 
shall be applied against and reduce the 
cost or other basis of the stock upon 
which declared. If such a distribution is 
in excess of the basis, the excess shall 
be taxed as a gain from the sale or other 
disposition of property as provided in 
article 111-1. A distribution from a de¬ 
pletion reserve based upon discovery 
value to the extent that such reserve 
represents the excess of the discovery 
value over the cost or other basis for 
determining gain or loss, is, when re¬ 
ceived by the shareholders, taxable as an 
ordinary dividend. The amount by 
which a corporation's percentage deple¬ 
tion allowance for any year exceeds de¬ 
pletion sustained on cost or other basis, 
that is, determined without regard to dis¬ 
covery or percentage depletion allow¬ 
ances for the year of distribution or prior 
years, constitutes a part of the corpora¬ 
tion's “earnings or profits accumulated 
after February 28, 1913,” within the 
meaning of section 115, and. upon dis¬ 
tribution to shareholders, is taxable to 
them as a dividend. A distribution made 
from that portion of a depletion reserve 
based upon a valuation as of March 1, 
1913, which is in excess of the depletion 
reserve based upon cost, will not be con¬ 
sidered as having been paid out of earn¬ 
ings or profits, but the amount of the 
distribution shall be applied against and 
reduce the cost or other basis of the stock 
upon which declared. (See article 111- 
1.) No distribution, however, can be 
made from such a reserve until all the 
earnings or profits of the corporation 
have first been distributed. 

Art. 115-7. Stock dividends. — A distri¬ 
bution made by a corporation to its share¬ 
holders in its stock or in rights to ac¬ 
quire its stock shall be treated as a divi¬ 
dend to the full extent that it constitutes 
income to the shareholders within the 
meaning of the sixteenth amendment to 
the Constitution. The Supreme Court 
has pointed out some of the characteris¬ 
tics distinguishing a stock dividend which 
constitutes income from one which does 
not constitute income within the meaning 
of the Constitution. 1 The distinction be¬ 
tween a stock dividend which does not, 


1 See Eisner v. Macomber (252 U. S.. 169, 
T. D. 3010. C. B. 3 . 25 (1920)); and Kosh- 
land v. Helvering (298 U. S., 441, Ct. D. 1124. 
C. B. VX-1, 219 (1936)). Compare United 
States v. PheUis (257 U. S.. 156. T. D. 3270, 
C. B. 5. 37 (1921)); Rockefeller v. United 
States (257 U. S., 176. T. D. 3271. C. B. 5. 34 
(1921)); Cullinan v. Walker (262 U. S.. 134, 

T. D. 3508, C. B. II-2, 55 (1923)); Wei'is v. 
Steam (265 U. S.. 242. T. D. 2609. C. B. IU-2. 
51 (1924)); and Marr v. United States (268 

U. S.. 536, T. D. 3755, C. B. IV-2, 116 (1925)). 


and one which does, constitute income 
to the shareholder within the meaning 
of the sixteenth amendment to the Con¬ 
stitution is the distinction between a 
stock dividend which works no change 
in the corporate entity, the same inter¬ 
est in the same corporation being repre¬ 
sented after the distribution by more 
shares of precisely the same character, 
and a stock dividend where there either 
has been a change of corporate identity 
or a change in the nature of the shares 
issued as dividends whereby the propor¬ 
tional interest of the shareholder after 
the distribution is essentially different 
from his former interest. A stock divi¬ 
dend constitutes income if it gives the 
shareholder an interest different from 
that which his former stock holdings rep¬ 
resented. A stock dividend does not con¬ 
stitute income if the new shares confer 
no different rights or interests than did 
the old—the new certificates plus the old 
representing the same proportionate in¬ 
terest in the net assets of the corporation 
as did the old. 

Example U): The X Corporation had 
an authorized capital stock of $300,000 of 
common stock, par value $10 a share, and 
$100,000 of 7 percent cumulative pre¬ 
ferred stock, par value $100 a share, 
which is preferred as to dividends, has 
no voting rights, and may be redeemed 
at any time at $105 per share. The 
articles of incorporation provide that the 
annual dividend on the preferred stock 
may be paid in cash or, at the option of 
the corporation, in one share of common 
stock for each share of preferred. On 
July 1, 1938, the X Corporation had out¬ 
standing $200,000 of common stock and 
$100,000 of preferred stock, earnings and 
profits of $60,000 accumulated since Feb¬ 
ruary 28, 1913, and earnings and profits 
of the taxable year amounting to $15,000. 
On July 1, 1938, it distributed 1,000 
shares of its common stock of an aggre¬ 
gate par value (and fair market value) 
of $10,000 to the holders of its preferred 
stock in payment of the annual dividend 
on such stock. The stock so distributed 
constitutes a taxable stock dividend to 
the holders of the preferred stock. 

Example (2): On July 1, 1938, the Y 
Corporation had an authorized capital 
stock consisting of 1,000 shares of com¬ 
mon stock, par value $100 a share, of 
which 500 shares were outstanding. It 
had earnings and profits of $40,000 ac¬ 
cumulated since February 28, 1913, and 
$5,000 of earnings and profits of the tax¬ 
able year. On July 1. 1938, the Y Cor¬ 
poration issued and divided among its 
shareholders 250 additional shares of its 
common stock of a total par value of 
$25,000 and transferred an equivalent 
amount from surplus account to capital 
stock account. The stock so distributed 
does not constitute a taxable stock divi¬ 
dend to the shareholders. 

Example ( 3 ): The Z Corporation had 
an authorized capital stock of 30,000 
shares of common, without par value, 
and 10,000 shares of 7 percent cumula- 
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tive preferred stock, par $100, which is 
preferred as to dividends, has voting 
rights and may be redeemed on the 1st 
of January or July of any year by the 
payment of $105 per share and accrued 
dividends. On July 1, 1938, the com¬ 
pany's issued and outstanding stock 
amounted to 20,000 shares of common 
and 6.000 shares of preferred, and it had 
$250,000 earnings and profits accumu¬ 
lated since February 28, 1913, and $90,- 
000 earnings and profits of the taxable 
year. On July 1, 1938, it paid a dividend 
on its common stock in preferred stock 
at the rate of * share of preferred on 
each share of common outstanding. The 
preferred stock so distributed constitutes 
a taxable stock dividend to the holders 
of common stock. 

Art. 115-8. Election of shareholders as 
to medium of payment .—If the share¬ 
holder has the right to an election or 
option with respect to whether a dis¬ 
tribution shall be paid either (a) in 
money or any other property or (b) in 
stock or rights to acquire stock of a 
class which, if distributed without an 
election, would not constitute income 
within the meaning of the sixteenth 
amendment to the Constitution, then the 
entire distribution is a taxable dividend 
regardless of— 

(1) whether the distribution is actu¬ 
ally made, in whole or in part, in stock 
or in stock rights which, if distributed 
without election, would not constitute 
a taxable dividend; 

(2) whether the election is exercised or 
exercisable before or after the declara¬ 
tion of the distribution; or 

(3) whether the declaration of the 
dividend provides that payment will be 
made in one medium unless the share¬ 
holder specifically requests payment in 
the other. 

The term “any other property” as used 
In this article includes stock of the cor¬ 
poration or rights to acquire its stock, 
of a class which if distributed without 
an election, would constitute income 
within the meaning' of the sixteenth 
amendment to the Constitution. (See 
article 115-7.) 

Art. 115-9. Distribution in redemption 
or cancellation of stock taxable as a 
dividend. —If a corporation cancels or 
redeems its stock (whether or not such 
stock was issued as a stock dividend) at 
such time and in such manner as to 
make the distribution and cancellation 
or redemption in whole or in part es¬ 
sentially equivalent to the distribution 
of a taxable dividend, the amount so 
distributed in redemption or cancellation 
of the stock, to the extent that it rep¬ 
resents a distribution of earnings or 
profits accumulated after February 28. 
1913, shall be treated as a taxable 
dividend. 

The question whether a distribution in 
connection with a cancellation or re¬ 
demption of stock is essentially equivalent 
to the distribution of a taxable dividend 


depends upon the circumstances of each 
case. A cancellation or redemption by a 
corporation of a portion of its stock pro 
rata among all the shareholders will gen¬ 
erally be considered as effecting a dis¬ 
tribution essentially equivalent to a divi¬ 
dend distribution to the extent of the 
earnings and profits accumulated after 
February 28, 1913. On the other hand, 
a cancellation or redemption by a cor¬ 
poration of all of the stock of a particular 
shareholder, so that the shareholder 
ceases to be interested in the affairs of 
the corporation, does not effect a distri¬ 
bution of a taxable dividend. A bona 
fide distribution in complete cancellation 
or redemption of all of the stock of a 
corporation, or one of a series of bona fide 
distributions in complete cancellation or 
redemption of all of the stock of a cor¬ 
poration, is not essentially equivalent to 
the distribution of a taxable dividend. 
If a distribution is made pursuant to a 
corporate resolution reciting that the dis¬ 
tribution is made in liquidation of the 
corporation, and the corporation is com¬ 
pletely liquidated and dissolved within 
one year after the distribution, the distri¬ 
bution will not be considered essentially 
equivalent to the distribution of a taxable 
dividend; in all other cases the facts and 
circumstances should be reported to the 
Commissioner for his determination 
whether the distribution, or any part 
thereof, is essentially equivalent to the 
distribution of a taxable dividend. 

Art. 115-10. Dividends paid in prop¬ 
erty .—If the whole or any part of the div¬ 
idend is paid to a shareholder in any 
medium other than money, the property 
received other than money shall be in¬ 
cluded in gross income at its fair market 
value at the time as of which it becomes 
income to the shareholder. (See article 
42-3.) Scrip dividends are subject to tax 
in the year in which the warrants are 
issued. 

Art. 115-11. Effect on earnings or 
profits of certain tax-free exchanges and 
tax-free distributions. —If, under the law 
applicable to the year in which any 
transfer or exchange of property after 
February 28, 1913, was made (including 
transfers in connection with a reorgani¬ 
zation or a complete liquidation under 
section 112 (b) (6) and intercompany 
transfers of property during a period of 
affiliation), gain or loss was not recog¬ 
nized (or was recognized only to the ex¬ 
tent of the property received other than 
that permitted by such law to be received 
without the recognition of gain), then 
proper adjustment and allocation of the 
earnings or profits of the transferor shall 
be made as between the transferor and 
transferee corporations. 

The general rule provided in section 
115 (b) that every distribution is made 
out of earnings or profits to the extent 
thereof and from the most recently ac¬ 
cumulated earnings or profits, does not 
apply to: 

(1) The distribution, in pursuance of 
a plan of reorganization, by or on be¬ 


half of a corporation a party to the re¬ 
organization, to its shareholders of stock 
or securities in such corporation or in 
another corporation a party to the re¬ 
organization— 

(A) in any taxable year beginning be¬ 
fore January 1, 1934, without the sur¬ 
render by the distributees of stock or 
securities in such corporation (see sec¬ 
tion 112 (g) of the Revenue Act of 
1932); or 

(B) in any taxable year (beginning 
before January 1, 1938, or on or after 
such date) in exchange for its stock or 
securities (see section 112 (b) (3)) 

if no gain to the distributees from the 
receipt of such stock or securities was 
recognized by law. 

(2) The distribution in any taxable 
year (beginning before January 1, 1938, 
or on or after such date) of stock or 
securities, or other property or money, 
to a corporation in complete liquidation 
of another corporation, under the cir¬ 
cumstances described in section 112 (b) 
(6) of the Revenue Act of 1936 or section 
112 (b) (6) of the Revenue Act of 1938. 

(3) The distribution in any taxable 
year (beginning after December 31, 
1937) of stock or securities, or other prop¬ 
erty or money, in the case of an ex¬ 
change or distribution described in sec¬ 
tion 371 (relating to exchanges and 
distributions in obedience to orders of 
the Securities and Exchange Commis¬ 
sion) , if no gain to the distributees from 
the receipt of such stock, securities, or 
other property or money was recognized 
by law. 

(4) A stock dividend which was not 
subject to tax in the hands of the dis¬ 
tributee because either it did not consti¬ 
tute income to him within the meaning 
of the sixteenth amendment to the Con¬ 
stitution or because exempt to him un¬ 
der section 115 (f) of the Revenue Act 
of 1934 or a corresponding provision of 
a prior Revenue Act. 

A distribution described in paragraph 
(1), (2), (3), or (4) above does not 
diminish the earnings or profits of any 
corporation. In such cases, the earnings 
or profits remain intact and available 
for distribution as dividends by the cor¬ 
poration making such distribution, or 
by another corporation to which the 
earnings or profits are transferred upon 
such reorganization or other exchange. 
In the case, however, of amounts dis¬ 
tributed in liquidation (other than a 
tax-free liquidation or reorganization 
described in paragraph (1), (2), or (3) 
above) the earnings or profits of the cor¬ 
poration making the distribution are 
diminished by the portion of such dis¬ 
tribution properly chargeable to earn¬ 
ings or profits accumulated after Feb¬ 
ruary 28, 1913, after first deducting from 
the amount of such distribution the por¬ 
tion thereof allocable to capital account. 

For the purposes of this article, the 
terms “reorganization” and “party to the 
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reorganization” shall, for any taxable 
year beginning before January 1, 1934, 
have the meanings assigned to such 
terms in section 112 of the Revenue Act 
of 1932; for any taxable year beginning 
after December 31, 1933, and before Jan¬ 
uary 1, 1936, have the meanings assigned 
to such terms in section 112 of the Reve¬ 
nue Act of 1934; and for any taxable year 
beginning after December 31, 1935, and 
before January 1. 1938, have the mean¬ 
ings assigned to such terms in section 
112 of the Revenue Act of 1936. 

CHAPTER XVI 

Additional Exclusions From Gross Income 

Sec. 116. Exclusions from gross income .— 
In addition to the items specified in section 
22 (b), the following items shall not be in¬ 
cluded in gross income and shall be exempt 
from taxation under this title: 

(a) Earned income from sources without 
United States. —In the case of an individual 
citizen of the United States, a bona fide non¬ 
resident of the United States for more than 
six months during the taxable year, amounts 
received from sources without the United 
States (except amounts paid by the United 
States or any agency thereof) if such 
amounts would constitute earned income as 
defined in section 25 (a) if received from 
sources within the United States: but such 
individual shall not be allowed as a deduc¬ 
tion from his gross income any deductions 
properly allocable to or chargeable against 
amounts excluded from gross income under 
this subsection. 

(b) Teachers in Alaska and Hawaii. —In 
the case of an individual employed by Alaska 
or Hawaii or any political subdivision thereof 
as a teacher in any educational institution, 
the compensation received as such. This 
subsection shall not exempt compensation 
paid directly or indirectly by the Govern¬ 
ment of the United States. 

(c) Income of foreign governments. —The 
income of foreign governments received from 
investments in the United States in stocks, 
bonds, or other domestic securities, owned 
by such foreign governments, or from in¬ 
terest on deposits in banks in the United 
States of moneys belonging to such foreign 
governments, or from any other source 
within the United States. 

(d) Income of States, municipalities, etc .— 
Income derived from any public utility or 
the exercise of any essential governmental 
function and accruing to any State, Terri¬ 
tory. or the District of Columbia, or any 
political subdivision of a State or Territory, 
or Income accruing to the government of 
any possession of the United States, or any 
political subdivision thereof. 

Whenever any State, Territory, or the Dis¬ 
trict of Columbia, or any political subdivision 
of a State or Territory, prior to September 
8. 1916, entered in good faith into a contract 
with any person, the object and purpose 
of which is to acquire, construct, operate, or 
maintain a public utility— 

(1) If by the terms of such contract the 
tax imposed by this title is to be paid out 
of the proceeds from the operation of such 
public utility, prior to any division of such 

P roceeds between the person and the State, 
territory, political subdivision, or the Dis¬ 
trict of Columbia, and if, but for the im¬ 
position of the tax imposed by this title, a 
part of such proceeds for the taxable year 
would accrue directly to or for the use of 
such State, Territory, political subdivision, 
or the District of Columbia, then a tax 
upon the net income from the operation of 
such public utility shall be levied, assessed, 
collected, and paid in the manner and at 
the rates prescribed in this title, but there 
shall be refunded to such State, Territory, 
political subdivision, or the District of Co¬ 


lumbia (under rules and regulations to be 
prescribed by the Commissioner with the 
approval of the Secretary) an amount which 
bears the same relation to the amount of 
the tax as the amount which (but for the 
imposition of the tax imposed by this title) 
would have accrued directly to or for the 
use of such State, Territory, political sub¬ 
division, or the District of Columbia, bears 
to the amount of the net income from the 
operation of such public utility for such 
taxable year. 

(2) If by the terms of such contract no 
part of the proceeds from the operation of 
the public utility for the taxable year would, 
irrespective of the tax imposed by this title, 
accrue directly to or for the use of such 
State. Territory, political subdivision, or the 
District of Columbia, then the tax upon the 
net income of such person from the opera¬ 
tion of such public utility shall be levied, 
assessed, collected, and paid in the manner 
and at the rates prescribed in this title. 

(c) Bridges to be acquired by State or 
political subdivision. —Whenever any State 
or political subdivision thereof, in pursu¬ 
ance of a contract to which it is not a party 
entered into before the enactment of the 
Revenue Act of 1928, is to acquire a bridge— 

(1) If by the terms of such contract the 
tax imposed by this title is to be paid out of 
the proceeds from the operation of such 
bridge prior to any division of such proceeds, 
and if. but for the imposition of the tax im¬ 
posed by this title, a part of such proceeds 
for the taxable year would accrue directly to 
or for the use of or would be applied for the 
benefit of such State or political subdivision, 
then a tax upon the net Income from the 
operation of such bridge shall be levied, 
assessed, collected, and paid in the manner 
and at the rates prescribed in this title, but 
there shall be refunded to such State or 
political subdivision (under rules and regu¬ 
lations to be prescribed by the Commissioner 
with the approval of the Secretary) an 
amount which bears the same relation to 
the amount of the tax as the amount which 
(but for the imposition of the tax Imposed 
by this title) would have accrued directly to 
or for the use of or would be applied for the 
benefit of such State or political subdivision, 
bears to the amount of the net Income from 
the operation of such bridge for such tax¬ 
able year. No such refund shall be made 
unless the entire amount of the refund is to 
be applied in part payment for the acquisi¬ 
tion of such bridge. 

(2) If by the terms of such contract no 
part of the proceeds from the operation of 
the bridge for the taxable year would, irre¬ 
spective of the tax imposed by this title, 
accrue directly to or for the use of or be 
applied for the benefit of such State or polit¬ 
ical subdivision, then the tax upon the net 
income from the operation of such bridge 
shall be levied, assessed, collected, and paid 
in the manner and at the rates prescribed in 
this title. 

(/) _Dividend from "China Trade Acf" cor¬ 
poration. In the case of a persons, amounts 
distributed as dividends to or for his benefit 
by a corporation organized under the China 
Trade Act. 1922, if, at the time of such dis¬ 
tribution, he Is a resident of China, and 
the equitable right to the Income of the 
shares of stock of the corporation is In good 
faith vested in him. 

ig) Shipowners' protection and indemnity 
associations, — The receipts of shipowners' 
mutual protection and indemnity associa¬ 
tions not organized for profit, and no part 
of the net earnings of which inures to the 
benefit of any private shareholder; but such 
corporations shall be subject as other per¬ 
sons to the tax upon their net income from 
interest, dividends, and rents. 

(A) Compensation of employees of foreign 
governments .— (1) Rule for exclusion .— 
Wages, fees, or salary of an employee of a 
foreign government (including a consular or 
other officer, or a nondiplomatic representa¬ 


tive) received ns compensation for official 
services to such government— 

(A) If such employee Is not a citizen of 
the United States; and 

(B) If the services are of a character simi¬ 
lar to those performed by employees of the 
Government of the United States in foreign 
countries; and 

(C) If the foreign government whose em¬ 
ployee Is claiming exemption grants an 
equivalent exemption to employees of the 
Government of the United States perform¬ 
ing similar services in such foreign country. 

(2) Certificate by Secretary of State. —The 
Secretary of State shall certify to the Sec¬ 
retary of the Treasury the names of the for¬ 
eign countries which grant an equivalent 
exemption to the employees of the Govern¬ 
ment of the United States performing serv¬ 
ices in such foreign countries, and the char¬ 
acter of the services performed by employees 
of the Government of the United States in 
foreign countries. 

Art. 116-1. Income of foreign govern¬ 
ments, ambassadors, and consuls .—The 
exemption of the income of foreign gov¬ 
ernments applies also to their political 
subdivisions. Any income collected by 
foreign governments from investments 
in the United States in stocks, bonds, 
or other domestic securities, which are 
not actually owned by but are loaned 
to such foreign governments, is subject 
to tax. 

Ambassadors and ministers accredited 
to the United States and the members of 
their households (including secretaries, 
attaches, and servants) who are not citi¬ 
zens of the United States, are exempt 
from the payment of Federal income tax 
upon their salaries, fees, or wages. Their 
income from all sources other than a busi¬ 
ness carried on by them in the United 
States is also exempt. These provisions 
are also applicable to the wives and minor 
children of foreign ambassadors and min¬ 
isters and the members of their house¬ 
holds, including secretaries, attaches, and 
servants. 

All employees of a foreign government 
(including consular or other officers, or 
nondiplomatic representatives) who are 
not citizens of the United States are ex¬ 
empt from Federal income tax with re¬ 
spect to wages, fees, or salaries received 
by them as compensation for official serv¬ 
ices rendered in the United States to such 
foreign government, provided (1) the 
services are of a character similar to 
those performed by employees of the 
Government of the United States in such 
foreign country and (2) the foreign gov¬ 
ernment whose employees are claiming 
exemption grants an equivalent exemp¬ 
tion to employees of the Government of 
the United States performing similar 
services in such foreign country. Section 
116 (h) (2) provides that the Secretary 
of State shall certify to the Secretary of 
the Treasury the names of the foreign 
countries which grant an equivalent ex¬ 
emption to the employees of the Govern¬ 
ment of the United States performing 
services in such foreign countries, and 
the character of the services performed 
by employees of the Government of the 
United States in foreign countries. The 
income received by employees of foreign 
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governments (other than ambassadors, 
ministers and members of their house¬ 
holds including secretaries, attaches and 
servants) from sources other than their 
salaries, fees, or wages, referred to above, 
is subject to Federal income tax. The 
compensation of citizens of the United 
States who are officers or employees of a 
foreign government is not exempt from 
income tax. (But see section 116 (a).) 
Under the provisions of the tax conven¬ 
tion between the United States and 
France, and without regard to any other 
provision of this article, compensation 
paid by France to French citizens for 
labor or personal services performed in 
the United States is exempt from Fed¬ 
eral income tax. (See page 680 of the 
Appendix to these regulations.) 

Art. 116-2. Compensation of State offi¬ 
cers and employees .—Compensation re¬ 
ceived for services rendered to a State 
is to be included in gross income unless 
the person receives such compensation 
from the State as an officer or employee 
thereof and such compensation is im¬ 
mune from taxation under the Consti¬ 
tution of the United States. 

One is not an officer or employee of a 
State merely by reason of rendering serv¬ 
ices to the State and receiving compensa¬ 
tion therefor. Persons employed by a 
State, under a contract for the rendering 
of services of a special nature, such as 
those performed by a consulting engineer 
who is employed to advise a State with re¬ 
spect to water supply or sewage disposal 
systems, whose duties are prescribed by 
the contract and whose work is not of 
a permanent or continuous character, 
are not officers or employees of the State. 

If all or part of the compensation of 
an officer or employee of a State is paid 
directly or indirectly by the United 
States, such compensation (or part) is 
taxable, as, for example, any compensa¬ 
tion paid by the United States to officers 
of the National Guard of a State, or com¬ 
pensation paid by a State to officers or 
employees of an agricultural school or 
college wholly or partly out of grants 
from the United States. 

The commissions of receivers ap¬ 
pointed by the State courts and the fees 
received by notaries public are taxable. 
As used in this article, the term “State” 
includes a political subdivision of a State. 

Art. 116-3. Bridges to be acquired by 
State or political subdivisions. —(1) Any 
State or political subdivision thereof 
claiming a refund under the provisions of 
section 116 (e) of an amount equal to 
all or a portion of any income tax levied, 
assessed, collected, and paid in the man¬ 
ner and at the rates prescribed in Title I, 
shall file a claim therefor on Form 843 
(to which there shall be attached as 
exhibits the matter hereinafter pre¬ 
scribed) with the collector of internal 
revenue for the district in which the 
tax was paid, which claim shall be exe¬ 
cuted on behalf of such State or political 
subdivision thereof by the treasurer or 


other fiscal officer thereof and shall 
contain— 

(a) A statement of the name of the 
taxpayer, of the amount of tax levied, 
assessed, collected, and paid for the tax¬ 
able year or period in respect of which 
the claim is made, and the amount of 
refund thereby sought; 

(b) A full statement of the facts con¬ 
sidered by the claimant sufficient to en¬ 
title it to receive the refund, including 
copies of all contracts and other docu¬ 
ments bearing on the case, and a state¬ 
ment that the claim is submitted under 
the provisions of section 116 (e); 

(c) A showing which will establish to 
the satisfaction of the Commissioner 
that the fiscal officer presenting the 
claim has authority to receive the 
amount of the refund on behalf of the 
State or political subdivision which he 
assumes to represent and to apply with¬ 
out delay the entire amount of such re¬ 
fund in part payment for the acquisition 
of such bridge, including copies of the 
laws, ordinances, or similar enactments 
considered by the claimant sufficient to 
establish its authority to receive the re¬ 
fund and so to apply it, together with a 
statement that such fiscal officer will 
receive and immediately so apply the 
entire amount of the refund; and 

( d) An affidavit made by or on behalf 
of the taxpayer, which affidavit shall 
state that the taxpayer thereby joins 
with and concurs in the request of the 
State or political subdivision thereof that 
a refund of an amount equal to all or a 
portion of the tax previously paid by such 
taxpayer be made to such State or politi¬ 
cal subdivision, that the taxpayer agrees 
to receive the amount refunded from the 
State or political subdivision to which it 
is paid and immediately to apply the en¬ 
tire amount of such refund in part pay¬ 
ment for the acquisition of such bridge, 
and that if for any reason the contract 
which is the basis of the claim for refund 
is not fully executed and performed, the 
taxpayer will repay to the United States 
upon its demand the entire amount of 
the refund with interest at 6 percent per 
annum from the date the refund is made 
without seeking or claiming the benefit 
of any statute of limitations which prior 
thereto may have run against the United 
States. 

(2) No refund shall be made of any 
amount in excess of the amount of the 
tax levied, assessed, collected, and paid 
by the taxpayer for any taxable year or 
period. A separate claim shall be made 
in respect of each separate taxable year 
or period. If by the terms of the con¬ 
tract on which the claim is based two 
or more States or political subdivisions 
of a State or States are entitled to ac¬ 
quire the bridge, the claim for refund 
in respect of each separate taxable year 
or period must be made jointly by the 
States or political subdivisions thereof 
so entitled. The amount refunded un¬ 


der section 116 (e) and this article is 
not considered an overpayment within 
the meaning of section 614 of the Rev¬ 
enue Act of 1928 (paragraph 42 of the 
Appendix to these regulations), relating 
to interest on overpayments, and no in¬ 
terest shall be allowed or paid upon the 
amount of the refund. 

(3) A check or voucher in payment 
of a claim for refund allowed under sec¬ 
tion 116 (e) will be drawn in the name 
of the fiscal officer or officers having au¬ 
thority, as established under paragraph 
(1) (c) hereof, to receive the same, and 
will contain an express provision that 
it is issued for the sole purpose and sub¬ 
ject to the conditions prescribed in that 
section and this article. 

chapter xvn 

Capital Gains and Losses 

Sec. 117. Capital gains and losses. — (a) 
Definitions. —Ajs used In this title— 

(1) Capital assets. —The term "capital as¬ 
sets" means property held by the taxpayer 
(whether or not connected with his trade or 
business), but does not include stock in trade 
of the taxpayer or other property of a kind 
which would properly be included In the in¬ 
ventory ol the taxpayer if on hand at the 
close of the taxable year, or property held by 
the taxpayer primarily for sale to customers 
in the ordinary course of his trade or busi¬ 
ness, or property, used in the trade or busi¬ 
ness. of a character which is subject to the 
aUowance for depreciation provided in sec¬ 
tion 23 (1); 

(2) Short-term capital gain. —The term 
"short-term capital gain" means gain from 
the sale or exchange of a capital asset held 
for not more than 18 months. If and to the 
extent such gain Is taken into account In 
computing net income; 

(3) Short-term capital loss. —The term 
"short-term capital loss" means loss from the 
sale or exchange of a capital asset hold for 
not more than 18 mouths, if and to the extent 
such loss is taken into account In computing 
net Income; 

(4) Long-term capital gain. —The term 
"long-term capital gain" means gain from 
the sale or exchange of a capital asset held for 
more than 18 months. If and to the extent 
such gain Is taken Into account in computing 
net income; 

(5) Long-term capital loss. —The term 
"long-term capital loss" means loss from the 
sale or exchange of a capital asset held for 
more than 18 months, if and to the extent 
such loss is taken Into account in comput¬ 
ing net income; 

(6) Net short-term capital gain. —The 
term "net short-term capital gain" means the 
excess of short-term capital gains for the 
taxable year over the sum of (A) short-term 
capital losses for the taxable year, plus (B) 
the net short-term capital loss of the pre¬ 
ceding taxable year, to the extent brought 
forward to the taxable year under subsec¬ 
tion (e); 

(7) Net short-term capital loss.—' The 
term “net short-term capital loss” means the 
excess of short-term capital losses for the tax¬ 
able year over the short-term capital gains for 
such year; 

(8) Net long-term capital gain. —The term 
"net long-term capital gain" means the ex¬ 
cess of long-term capital gains for the tax¬ 
able year over the long-term capital losses 
for such year; 

(9) Net long-term capital loss. —The term 
"net long-term capital loss" means the ex¬ 
cess of long-term capital losses for the tax¬ 
able year over the long-term capital gains 
for such year. 

(b) Percentage taken into account. —In 
the case of a taxpayer, other than a corpora¬ 
tion. only the following percentages of tha 
gain or loss recognized upon the sale or ex- 
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change of a capital asset shall be taken Into 
account In computing net Income: 

100 per centum if the capital asset has 
been held for not more than 18 months; 

66% per centum if the capital asset has 
been held for more than 18 months but not 
for more than 24 months; 

60 per centum if the capital asset has been 
held for more than 24 months. 

(c) Alternative taxes .—(1) In case of net 
long-term capital gain. —If for any taxable 
year a taxpayer (other than a corporation) 
derives a net long-term capital gain, there 
shall be levied, collected, and paid, in lieu 
of the tax imposed by sections 11 and 12, a 
tax determined as follows, if and only if 
such tax is less than the tax imposed by 
such sections: 

A partial tax shall first be computed upon 
the net income reduced by the amount of 
the net long-term capital gain, at the rates 
and in the manner as if this subsection had 
not been enacted, and the total tax shall be 
the partial tax plus 30 per centum of the 
net long-term capital gain. 

(2) In case of net long-term capital loss .— 
If for any taxable year a taxpayer (other 
than a corporation) sustains a net long-term 
capital loss, there shall be levied, collected, 
and paid, in lieu of the tax imposed by sec¬ 
tions 11 and 12, a tax determined as follows, 
if and only if such tax is greater than the 
tax imposed by such sections: 

A partial tax shall first be computed upon 
the net income increased by the amount of 
the net long-term capital loss, at the rates 
and in the manner as if this subsection had 
not been enacted, and the total tax shall be 
the partial tax minus 30 per centum of the 
net long-term capital loss. 

( d) Limitation on capital losses. —(1) Cor¬ 
porations. —In the case of a corporation, 
losses from sales or exchanges of capital 
assets shall be allowed only to the extent of 
$2,000 plus the gains from such sales or ex¬ 
changes. If a bank or trust company incor¬ 
porated under the laws of the United States 
(including laws relating to the District of 
Columbia) or of any State or Territory, a 
substantial part of whose business is the 
receipt of deposits, sells any bond, debenture, 
note, or certificate or other evidence of in¬ 
debtedness issued by any corporation (in¬ 
cluding one Issued by a government or politi¬ 
cal subdivision thereof), with interest cou¬ 
pons or in registered form, any loss resulting 
from such sale (except such portion of the 
loss ns does not exceed the amount, if any, 
by which the adjusted basis of such instru¬ 
ment exceeds the par or face value thereof) 
shall not be subject to the foregoing limita¬ 
tion and shall not be included in determin¬ 
ing the applicability of such limitation to 
other losses 

(2) Other taxpayers. —In the case of a tax¬ 
payer other than a corporation, short-term 
capital losses shall be allowed only to the 
extent of short-term capital gains. 

(e) Net short-term capital loss carry¬ 
over. —If any taxpayer (other than a corpo¬ 
ration) sustains in any taxable year a net 
short-term capital loss, such loss (in an 
amount not in excess of the net income for 
such year) shall be treated in the succeeding 
taxable year as a short-term capital loss, 
except that it shall not be included in com¬ 
puting the net short-term capital lo6s for 
such year. 

(/) Retirement of bonds, etc. —For the 
puiposes of this title, amounts received by 
the holder upon the retirement of bonds, 
debentures, notes, or certificates or other 
evidences of indebtedness issued by any cor¬ 
poration (including those issued by a gov¬ 
ernment or political subdivision thereof), 
with interest coupons or in registered form, 
shall be considered as amounts reoeived in 
exchange therefor. 

(g) Gains and losses from short sales, etc .— 
For the purpose of this title— 

(1) gains or losses from short sales of 
property shall be considered as gains or losses 
from sales or exchanges of capital assets; and 


(2) gains or losses attributable to the 
failure to exercise privileges or options to 
buy or sell property shall be considered as 
short-term capital gains or losses. 

(h) Determination of period for which 
held .—For the purpose of this section— 

(1) In determining the period for which 
the taxpayer has held property received on 
on exchange there shall be Included the 
period for which he held the property ex¬ 
changed, if under the provisions of section 
113, the property received has, for the pur¬ 
pose of determining gain or loss from a sale 
or exchange, the same basis in whole or in 
part in his hands as the property exchanged. 

(2) In determining the period for which 
the taxpayer has held property however ac¬ 
quired there shall be included the period 
for which such property was held by any 
other person, if tinder the provisions of sec¬ 
tion 113. such property has. for the purpose 
of determining gain or loss from a sale or 
exchange, the same basis in whole or in part 
In his hands as it would have in the hands 
of such other person. 

(3) In determining the period for which 
the taxpayer has held stock or securities re¬ 
ceived upon a distribution where no gain 
was recognized to the distributee under the 
provisions of section 112 (g) of the Revenue 
Act of 1928 or the Revenue Act of 1932, or 
under the provisions of section 371 (c) of this 
Act, there shall be included the period for 
which he held the stock or securities In the 
distributing corporation prior to the receipt 
of the stock or securities upon such 
distribution. 

(4) In determining the period for which 
the taxpayer has held stock or securities the 
acquisition of which (or the contract or 
option to acquire which) resulted in the non- 
deductibility (under section 118 of this Act 
or section 118 of the Revenue Act of 1928 or 
the Revenue Act of 1932 or the Revenue Act 
of 1934 or the Revenue Act of 1936, relating 
to wash sales) of the loss from the sale or 
other disposition of substantially identical 
stock or securities, there shall be Included 
the period for which he held the stock or 
securities the loss from the sale or other 
disposition of which was not deductible. 

Art. 117-1. Meaning of terms. — The 
term “capital assets” includes all classes 
of property not specifically excluded by 
section 117 (a) (1). In determining 
whether property is a “capital asset,” 
the period for which held is immaterial. 

The exclusion from the term “capital 
assets” of property used in the trade 
or business of a taxpayer of a character 
which is subject to the allowance for de¬ 
preciation provided in section 23 (1) is 
limited to property used by the taxpayer 
in the trade or business at the time of 
the sale or exchange. It has no appli¬ 
cation to gains or losses arising from the 
sale of real property used in the trade 
or business to the extent that such gain 
or loss is allocable to the land, as dis¬ 
tinguished from depreciable improve¬ 
ments upon the land. To such gain or 
loss allocable to the land the limitations 
of sections 117 (b), (c), and (d) apply 
(such limitation may be inapplicable to 
a dealer in real estate, but. if so, it is 
because he holds the land primarily for 
sale to customers in the ordinary course 
of his trade or business, not because land 
is subject to a depreciation allowance). 
Gains or losses from the sale or ex¬ 
change of property used in the trade or 
business of the taxpayer of a character 
which is subject to the allowance for 
depreciation provided in section 23 (1), 
will not be subject to the percentage pro¬ 


visions of section 117 (b) and losses 
from such transactions will not be sub¬ 
ject to the limitations on losses pro¬ 
vided in section 117 (d). The term 
“ordinary net income” as used in these 
regulations for the purposes of section 
117 means net income exclusive of gains 
and losses from the sale or exchange of 
capital assets. 

Section 117 (a) (2) to (9), inclusive, 
defines “short-term capital gain,” “short¬ 
term capital loss,” “long-term capital 
gain,” long-term capital loss,” “net short¬ 
term capital gain,” “net short-term cap¬ 
ital loss,” “net long-term capital gain,” 
and “net long-term capital loss.” These 
terms are used in the subsequent subsec¬ 
tions of section 117. The phrase “short¬ 
term” applies to the category of gains 
and losses arising from the sale or ex¬ 
change of capital assets held for 18 
months or less; the phrase “long-term” 
to the category of gains and losses aris¬ 
ing from the sale or exchange of capital 
assets held for more than 18 months. 
The fact that some part of a short-term 
capital loss may be finally disallowed be¬ 
cause of the operation of section 117 
(d) (2) does not mean that such loss is 
not “taken into account in computing 
net income” within the meaning of that 
phrase as used in section 117 (a) (3). 

In the definition of “net short-term 
capital gain,” as provided in section 117 
(a) (6), reference is made in clause (B) 
thereof, to the net short-term capital 
loss of the preceding taxable year to the 
extent brought forward to the taxable 
year under subsection (e). The amount 
so provided for is the net short-term 
capital loss carry-over, which is treated 
in the taxable year in question as a 
short-term capital loss. In this compu¬ 
tation, the carry-over enters into the 
computation of the net short-term cap¬ 
ital gain only in clause (B). The amount 
thereof is not to be included under clause 
(A) of section 117 (a) (6). Thus, for 
the purposes of clause (A), the short¬ 
term capital losses for the taxable year 
are computed without reference to, or 
including, the amount provided for in 
subsection (e). For example, during the 
taxable year 1939 an individual has a 
short-term capital gain of $10,000 and 
a short-term capital loss in that year of 
$4,000. During the taxable year 1938 
he sustained a net short-term capital 
loss of $2,500 which was not in excess of 
his net income for that year. His net 
short-term capital gain for the taxable 
year 1939 is computed as follows: 

1939 short-term capital gain-$10,000 

Less: 

1939 short-term capital loss 
to be allowed under 
section 117 (a) (6) (A) $4,000 
Net short-term capital loss 
of proceeding taxable 
year to extent brought 
forward under section 
117 (e) and allowed 
under section 117 (a) 


Net short-term capital gain 

for 1939_ 3, 500 
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In the case of individuals, gains and 
losses from the sale or exchange of capi¬ 
tal assets held for not more than 18 
months (described as short-term capital 
gains and short-term capital losses) shall 
be segregated from gains and losses aris¬ 
ing from the sale or exchange of such 
assets held for more than 18 months 
(described as long-term capital gains and 
long-term capital losses). This segre¬ 
gation is applicable only to the capital 
gains and capital losses of individuals 
and does not apply to corporations, since 
the percentage brackets of section 117 
(b) have no application to corporations, 
corporate gains and losses being taken 
into account to the full extent, without 
regard to the length of time the capital 
assets are held (though because of the 
limitation in section 117 (d) such losses 
may not be deductible in full). 

See section 23 (g) and (k), under 
which losses from worthless stocks, bonds, 
and other securities (if they constitute 
capital assets) are required to be treated 
as losses under section 117 from the sale 
or exchange of capital assets, even though 
such securities are not actually sold or 
exchanged. 

Art. 117-2. Percentage of capital gain 
or loss taken into account: Net loss carry - 
over .—In computing the net income of a 
taxpayer, other than a corporation, the 
amount of the gain or loss, computed 
under section 111 and recognized under 
section 112, upon the sale or exchange 
of a capital asset shall be taken into 
account only to the extent provided in 
section 117 (b). The percentage of the 
gain or loss to be taken into account 
ranges from 100 percent to 50 percent, 
depending upon the period for which the 
asset was held. For instance, if unim¬ 
proved real estate purchased by an in¬ 
dividual for $20,000 is a capital asset and 
is sold by him for $25,000 after having 
been held for more than two years, only 
50 percent of the recognized gain 
($5,000), or $2,500, shall be taken into 
account in computing net income; or if 
such property is sold for $14,000, only 50 
percent of the recognized loss ($6,000), 
or $3,000, shall be so taken into account. 

Section 117 (d) (1) provides a limita¬ 
tion on deductions for capital losses af¬ 
fecting corporations, that is, losses from 
sales or exchanges of capital assets shall 
be allowed as deductions only to the ex¬ 
tent of $2,000 plus the gains from such 
sales or exchanges. However, in the 
case of certain banks or trust companies, 
this limitation is subject to the modifi¬ 
cation provided in that section. Section 
117 (d) (2) provides a further limitation 
on deductions for short-term capital 
losses of taxpayers other than corpora¬ 
tions, that is, losses from sales or ex¬ 
changes of capital assets held for 18 
months or less shall be allowed as deduc¬ 
tions only to the extent of the gains from 
sales or exchanges of capital assets held 
for 18 months or less. However, sub¬ 
section (e) of section 117 provides that 


a taxpayer (other than a corporation) 
having in any taxable year (beginning 
after December 31, 1937) a net short¬ 
term capital loss, may carry over such 
loss, in an amount not in excess of his 
net income for such year (the year in 
which the loss is realized), to the next 
succeeding taxable year and treat it in 
such succeeding year as a short-term 
capital loss. The carry-over is thus ap¬ 
plied In such succeeding year to offset 
any short-term capital gains in such 
succeeding year not already offset by 
short-term capital losses in such year. 
The carry-over is restricted to one 
year, namely, the succeeding taxable 


Ordinary net Income_$6.000 

Short-term capital gains_ 7,000 

Long-term capital gains_ 6, 500 

Total_ 19,500 

Deduct: 

Short-term capital loss (to 
extent of short-term 
capital gains)_$7,000 

Long-term capital loss-_11,000 

- 18,000 

Net income_ 1, 500 

Example (2): For the taxable year 
1939 the same individual as in Example 
(1) has ordinary net income (net in¬ 
come other than gains or losses from 
sales or exchanges of capital assets) of 
$6,000; short-term capital gains of 
$5,500; and short-term capital losses of 
$5,000. His long-term capital gains and 
losses to be taken into account in com¬ 
puting net income consist of the follow¬ 
ing: Long-term capital gains, $7,000; 
long-term capital losses, $6,000. His net 
income is computed as follows: 


Ordinary net Income_$6,000 

Short-term capital gains_6.600 

Long-term capital gains_ 7. OOO 


Total-18.500 


year, and hence the amount of the net 
short-term capital loss carry-over may 
not be included in computing a new net 
short-term capital loss which can be 
carried over to the second succeeding 
taxable year. 

The practical operation of the provi¬ 
sions of this article may be illustrated 
by the following examples: 

Example (I); During the taxable year 
1938, A, an individual, has ordinary net 
income (net income exclusive of gains or 
losses from sales or exchanges of capital 
assets) of $6,000 and gains and losses 
resulting from sales or exchanges of 
capital assets as follows: 


Deduct: 

Short-term capital loss: 

(1) Realized during taxa¬ 
ble year (subject to 
section 117 (d) (2)— $5,000 

(2) Net short-term capi¬ 

tal loss carry-over 
(not In excess of net 
income for 1938, 81,- 
500), but not to ex¬ 
ceed excess of short¬ 
term capital gains 
over short-term capi¬ 
tal losses for 1939_ 500 

Long-term capital loss_ 6,000 

- 11.500 


Net Income_ 7,000 

Net short-term capital loss carry-over 

to 1940___ None 

Art. 117-3. Alternative tax in case of 
net long-term, capital gain or loss .—In 
the case of a net long-term capital gain 
of a taxpayer other than a corporation, 
subsection (c) (1) of section 117 imposes 
an alternative tax in lieu of the tax im¬ 
posed by sections 11 and 12, If and only 
if such alternative tax is less than the 
tax imposed by sections 11 and 12. This 
alternative tax is the sum of (1) a partial 
tax, computed at the rates provided by 
sections 11 and 12, on the net income of 
the taxpayer, excluding therefrom for 


Short-Term Capital Gains and Losses 


Asset 

Gain 

Loss 

Holding 

period 

Percentage 
under see- 

Amount taken into 
account 




tion 117 (b) 

Gain 

Loss 

Corporation stock_ _ _ 


$10,000 

Months 

IS 

100 


$10,000 

Corporation bonds—__ _ __ 

$4,000 
3,000 

12 

100 

$4,000 

3.000 

Government bonds...—.. 


10 

100 





Short-term capital loss taken into account_ 






10,000 

Short-term capital {rain taken into account-. 





7,000 

Not short-term capital loss. 





3,000 








Long-Term Capital Gains and Losses 


Asset 

Gain 

Loss 

Holding 

period 

Percentage 
under sec¬ 
tion 117 (b) 

Amount taken Into 
account 

Gain 

Loss * 

Corporation stock _ ._ _ 


$12,000 

6,000 

Months 

19 

40 

25 

23 

60 

60 

66** 


$S,000 

3,000 

Corporation bonds. _ _ _ - _ _ _ r . _ 


Government bon*Is _ _ . _ . 

ii’ooo* 

9,000 

$500 

6,000 

Real estate...... 


Long-term capital loss taken into account_ 



11.000 

Long-term capital gain taken into account_ 

Net long-term capital loss-__ 





0,'WO 





4,500 








Computation of Net Income 
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this purpose the amount of such net long¬ 
term capital gain, plus (2) 30 percent of 
the net long-term capital gain. 

In the case of a net long-term capital 
loss of a taxpayer other than a corpora¬ 
tion, an alternative tax is imposed in lieu 
of the tax imposed by sections 11 and 12, 
if and only if such tax is greater than the 
tax imposed by sections 11 and 12. This 
alternative tax is the excess of (1) a tax, 
at the rates provided by sections 11 and 
12, on the net income of the taxpayer, but 
excluding from the computation of such 
net income, the amount of the net long¬ 
term capital loss over (2) 30 percent of 
the net long-term capital loss. 

The following examples will illustrate 
the practical operation of the provisions 
of this article: 

Example (1): Suppose that A, an in¬ 
dividual, has for the calendar year 1938 
an ordinary net income of $100,000, none 
of which consists of interest on the ob¬ 
ligations of the United States or its in¬ 
strumentalities. He is entitled to a per¬ 
sonal exemption of $2,500 and to no credit 
for dependents, and his earned net in¬ 
come is $3,000. He realizes in that year 
a gain of $45,000 on a capital asset held 
for 19 months and a gain of $40,000 on 
a capital asset held for 26 months. Sup¬ 
pose, also, that A has no losses from the 
sale or exchange of capital assets. Since 
the alternative tax is less than the tax 
otherwise computed under sections 11 and 
12, the correct tax is the alternative 
tax. that is, $47,513. The tax is com¬ 
puted as follows: 

Tax Under Sections 11 and 12 

Ordinary net income_$100. 000 

Capital gains: 

66 73 percent of $45.000.. $30,000 

60 percent of $40,000_ 20. 000 

- 50,000 


Total net income_ 150.000 

Less credit for personal exemption- 2. 500 


Surtax net income- 147, 500 

Less earned income credit (10 per¬ 
cent of $3,000)_ 300 


Income subject to normal 

tax___ 147. 200 


Normal tax (4 percent of $147,200). 5. 888 

Surtax on $147,500- 57, 550 


Total tax-- 63. 438 

Alternative Tax Under Section 117 
(c) (I) 

Net income_$150,000 

Less net long-term capital gain_ 50. 000 


Ordinary net income- 100,000 

Less credit for personal exemption. 2. 500 


Surtax net income- 97, 500 

Less earned income credit (10 per¬ 
cent of $3,000)_ 300 


Income subject to normal 

tax_ 97. 200 


Normal tax (4 percent of $97,200). 3,888 

Surtax on $97,500_ 28,625 


Partial tax under sections 11 

and 12 on $100,000_ 32, 513 

Plus 30 percent of $50,000_ 15, 000 


Total alternative tax_ 47,513 


Example (2): Suppose that in exam¬ 
ple (1) the facts with respect to net 
income and credits are the same, except 
that the taxpayer has for the calendar 
year 1938 an ordinary net income of 
$200,000, and that he realizes in that 
year a loss of $100,000 on a capital asset 
held for 5 years, and that he has no 
gains from the sale or exchange of cap¬ 
ital assets. Since the alternative tax is 
greater than the tax otherwise computed 
under sections 11 and 12, the correct tax 
is the alternative tax, that is, $80,388. 
The tax is computed as follows: 

Tax Under Sections 11 and 12 


Ordinary net income_$200,000 

Less net long-term capital loss (50 
percent of $100,000)___ 50,000 


Net income subject to tax_ 160,000 

Less credit for personal exemp¬ 
tion - 2,500 


Surtax net income- 147, 500 

Less earned Income credit (10 per¬ 
cent of $3,000)_ 300 


Net income subject to normal tax. 147,200 


Normal tax (4 percent of $147,200). 5. 888 

Surtax on $147.500_ 57,550 


Total tax_ 63.438 


Alternative Tax Under Section 
117 (c) (2) 


Net income (excluding from the 
computation $50,000, the amount 
of the net long-term capital 

loss)......$ 200,000 

Less credit for personal exemption. 2, 500 


Surtax net income_ 197, 500 

Less earned Income credit (10 per¬ 
cent of $3,000)_ 300 


Income subject to normal tax_ 197.200 


s . 

Normal tax (4 percent of $197,200). 7,888 
Surtax on $197.500_ 87, 500 


Partial tax under sections 11 and 

12 on $200,000_ 95,388 

Less 30 percent of $50,000_ 15. 000 


Alternative tax_ 80, 388 


Art. 117-4. Determination of period 
for which capital assets are held. —Under 
section 117 (h) if property is acquired 
in certain transactions described in sec¬ 
tions 112, 113, 118, and 371 (c), the 
period for which such property is con¬ 
sidered to have been held by the tax¬ 
payer is not computed from the date 
such property was acquired by the tax¬ 
payer but from a prior date. For in¬ 
stance: In the case of stock or securi¬ 
ties in a corporation a party to a reor¬ 
ganization received pursuant to a plan 
of reorganization in exchange solely for 
stock or securities in another corpora¬ 
tion a party to the reorganization, the 
period for which the stock or securities 
exchanged were held by the taxpayer 
must be included in the period for which 
the stock or securities received on the 
exchange were held by the taxpayer. In 
the case of property acquired after De¬ 
cember 31, 1920, by gift (if under the 
provisions of section 113, such property 
has, for the purpose of determining gain 
or loss from the sale or exchange, the 


same basis in the hands of the taxpayer 
as it would have in the hands of the 
donor), the period for which the prop¬ 
erty was held by the donor must be in¬ 
cluded in the period for which the prop¬ 
erty was held by the taxpayer. In the 
case of stock or securities the acquisi¬ 
tion of which resulted in the nondeduc¬ 
tibility (under section 118, Revenue Act 
of 1928, 1932, 1934, 1936, or 1938) of 
the loss from the sale or other disposi¬ 
tion of substantially identical stock or 
securities, the period for which the stock 
or securities the loss from the sale or 
other disposition of which was not de¬ 
ductible were held must be included in 
the period for which the stock or securi¬ 
ties acquired were held by the taxpayer. 

The period for which the taxpayer has 
held stock issued to him as a nontaxable 
stock dividend shall be determined as 
though the stock dividend were the stock 
in respect of which the dividend was 
issued. 

Art. 117-3. Application of section 117 
in the case of husband and wife — (a) 
Short-term capital gains and losses .— 
Under the general rule with respect to 
taking deductions in a joint return of 
husband and wife (see article 51-1), a 
deduction which is not allowable in com¬ 
puting the net income of one spouse 
making a separate return is not allow¬ 
able in a joint return made by both 
spouses. Hence, the limitation under 
section 117 <d) (2), relating to the al¬ 
lowance of short-term capital losses, is, 
in the case of one spouse, to be com¬ 
puted without regard to the short-term 
capital gains and losses of the other 
spouse, regardless of whether a joint re¬ 
turn or separate returns are filed. 

(b) Long-term capital gains and 
losses. —In the case of a joint return, the 
tax under sections 11 and 12 is imposed 
upon the aggregate net income of both 
spouses, after giving effect to the deduc¬ 
tions to which each spouse would be en¬ 
titled in a separate return (see article 
51-1). Hie allowance of a long-term 
capital loss is not subject to a limita¬ 
tion such as that contained in section 
117 (d) (2). Accordingly, in the case 
of a joint return, the long-term capital 
losses of either spouse may be deducted 
from the aggregate income in comput¬ 
ing the tax imposed under sections 11 
and 12. The alternative taxes computed 
under section 117 (c) are in lieu of the 
tax imposed by sections 11 and 12 and 
must be compared with the tax imposed 
by such sections to determine which tax 
is applicable. Therefore, in computing 
the alternative taxes under section 117 
(c) in the case of a joint return, the de¬ 
termination of the “net long-term cap¬ 
ital gain” or the “net long-term capital 
loss” is to be made by first aggregating 
the long-term capital gains, and the 
long-term capital losses, respectively, of 
both spouses. 

Art. 117-6. Gains and losses from 
short sales. —For income tax purposes, a 
short sale is not deemed to be consum- 
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mated until delivery of property to cover 
(he short sale, and the percentage of 
the recognized gain or loss to be taken 
into account under section 117 (b) from 
a short sale shall be computed accord¬ 
ing to the period for which the property 
so delivered was held. Thus, if a tax¬ 
payer made a short sale of shares of 
stock and covered the short sale by pur¬ 
chasing and delivering shares which he 
held for not more than 18 months, 100 
percent of the recognized gain or loss 
would be taken into account under sec¬ 
tion 117 (b), even though he had on 
hand other shares of the same stock 
which he held for more than 18 months. 
If, however, he covered the short sale 
by delivering shares which he held for 
more than 18 months but not for more 
than 24 months, only 66% percent of 
the recognized gain or loss would be 
taken into account. If the short sale 
is made through a broker and the broker 
borrows property to make delivery, the 
short sale is not deemed to be consum¬ 
mated until the obligation of the seller 
created by the short sale is finally dis¬ 
charged by delivery of property to the 
broker to replace the property borrowed 
by the broker. 

chapter xv in 
Loss From Wash Sales 

Sec. 118. Loss from icash sales of stock 
or securities. —(a) In the case of any loss 
claimed to have been sustained from any 
Bale or other disposition of shares of stock 
or securities where it appears that, within 
a period beginning 30 days before the date 
of such sale or disposition and ending 30 
days after such date, the taxpayer has ac¬ 
quired (by purchase or by an exchange upon 
which the entire amount of gain or loss 
was recognized by law), or has entered Into 
a contract or option so to acquire, substan¬ 
tially identical stock or securities, then no 
deduction for the loss shall be allowed under 
section 23 (e) (2); nor shall such deduc¬ 
tion be allowed under section 23 (f) unless 
the claim Is made by a corporation, a dealer 
In stocks or securities, and with respect to 
a transaction made In the ordinary course 
of Its business. 

(b) If the amount of stock or securities 
acquired (or covered by the contract or 
option to acquire) is less than the amount 
of stock or securities sold or otherwise dis¬ 
posed of. then the particular shares of stock 
or securities the loss from the sale or other 
disposition of which Is not deductible shall 
b< determined under rules and regulations 
prescribed by the Commissioner with the 
approval of the Secretary. 

(c) If the amount of stock or securities 
acquired (or covered by the contract or op¬ 
tion to acquire) is not less than the amount 
of stock or securities sold or otherwise dis¬ 
posed of. then the particular shares of stock 
or securities the acquisition of which (or 
the contract or option to acquire w hic h) 
resulted In the nondeductiblllty of the loss 
shall be determined under rules and regula¬ 
tions prescribed by the Commissioner with 
the approval of the Secretary. 

Art. 118-1. Losses from icash sales of 
stock or securities. —(a) A taxpayer can¬ 
not deduct any loss claimed to have been 
sustained from the sale or other disposi¬ 
tion of stock or securities, if, within a 
period beginning 30 days before the date 
of such sale or disposition and ending 
30 days after such date (referred to in 
No. 28-6 


this article as the 61-day period), he has 
acquired (by purchase or by an exchange 
upon which the entire amount of gain 
or loss was recognized by law), or has 
entered into a contract or option so to 
acquire, substantially identical stock or 
securities. However, this prohibition 
does not apply (1) in the case of a tax¬ 
payer, not a corporation, if the sale or 
other disposition of stock or securities is 
made in connection with the taxpayer’s 
trade or business, or (2) in the case of a 
corporation, a dealer in stock or securi¬ 
ties. if the sale or other disposition of 
stock or securities is made in the ordi¬ 
nary course of its business as such dealer. 
See article 22 (a)-8 as to stock or se¬ 
curities sold from lots purchased at dif¬ 
ferent dates or at different prices where 
the identity of the lots cannot be deter¬ 
mined and article 113 (a) (10)-1 for the 
basis for determining gain or loss from 
the subsequent sale or other disposition 
of stock or securities acquired in con¬ 
nection with wash sales. 

( b ) Where more than one loss is 
claimed to have been sustained within 
the taxable year from the sale or other 
disposition of stock or securities, the pro¬ 
visions of this article shall be applied to 
the losses in the order in which the stock 
or securities the disposition of which re¬ 
sulted in the respective losses were dis¬ 
posed of (beginning with the earliest 
disposition). If the order of disposition 
of stock or securities disposed of at a 
loss on the same day cannot be deter¬ 
mined, the stock or securities will be 
considered to have been disposed of in 
the order in which they were originally 
acquired (beginning with the earliest 
acquisition). 

(c) Where the amount of stock or 
securities acquired within the 61-day 
period is less than the amount of stock 
or securities sold or otherwise disposed 
of, then the particular shares of stock 
or securities the loss from the sale or 
other disposition of which is not deduct¬ 
ible shall be those with which the stock 
or securities acquired are matched in 
accordance with the following rule: 

The stock or securities acquired will 
be matched in accordance with the order 
of their acquisition (beginning with the 
earliest acquisition) with an equal num¬ 
ber of the shares of stock or securities 
sold or otherwise disposed of. 

id) Where the amount of stock or 
securities acquired within the 61-day 
period is not less than the amount of 
stock or securities sold or otherwise dis¬ 
posed of, then the particular shares of 
stock or securities the acquisition of 
which resulted in the nondeductibility 
of the loss shall be those with which the 
stock or securities disposed of are 
matched in accordance with the follow¬ 
ing rule: 

The stock or securities sold or other¬ 
wise disposed of will be matched with 
an equal number of the shares of stock 
or securities acquired in accordance with 
the order of acquisition (beginning 


with the earliest acquisition) of the stock 
or securities acquired. 

(e) The acquisition of any share of 
stock or any security which results in 
the nondeductibility of a loss under the 
provisions of this article shall be disre¬ 
garded in determining the deductibility 
of any other loss. 

if) The word “acquired’* as used in 
this article means acquired by purchase 
or by an exchange upon which the en¬ 
tire amount of gain or loss was recog¬ 
nized by law, and comprehends cases 
where the taxpayer has entered into a 
contract or option within the 61-day 
period to acquire by purchase or by 
such an exchange. 

Example (1); A, whose taxable year 
is the calendar year, on December 1, 
1937, purchased 100 shares of common 
stock in the M Company for $10,000 and 
on December 15, 1937, purchased 100 
additional shares for $9,000. On January 
2, 1938, he sold the 100 shares purchased 
on December 1. 1937, for $9,000. Be¬ 
cause of the provisions of section 118 no 
loss from the sale is allowable as a 
deduction. 

Example (2): A, whose taxable year 
is the calendar year, on September 21, 
1937, purchased 100 shares of the com¬ 
mon stock of the M Company for $5,000. 
On December 21, 1937, he purchased 50 
shares of substantially identical stock 
for $2,750, and on December 26, 1937, 
he purchased 25 additional shares of such 
stock for $1,125. On January 2, 1938, 
he sold for $4,000 the 100 shares pur¬ 
chased on September 21, 1937. There 
is an indicated loss of $1,000 on the sale 
of the 100 shares. Since within the 61- 
day period A purchased 75 shares of sub¬ 
stantially identical stock, the loss on the 
sale of 75 of the shares ($3,750-43,000, or 
$750) is not allowable as a deduction be¬ 
cause of the provisions of section 118. 
The loss on the sale of the remaining 25 
shares ($1,250-$1,000, or $250) is de¬ 
ductible subject to the limitations pro¬ 
vided in sections 24 (b) and 117. The 
basis of the 50 shares purchased Decem¬ 
ber 21, 1937, the acquisition of which re¬ 
sulted in the nondeductibility of the loss 
($500) sustained on 50 of the 100 shares 
sold on January 2, 1938, is $2,500 (the 
cost of 50 of the shares sold on January 
2, 1938), plus $750 (the difference be¬ 
tween the purchase price of the 50 shares 
acquired on December 21, 1937 ($2,750) 
and the selling price of 50 of the shares 
sold on January 2, 1938 ($2,000)), or 
$3,250. Similarly the basis of the 25 
shares purchased on December 26, 1937, 
the acquisition of which resulted in the 
nandeductibility of the loss i$250) sus¬ 
tained on 25 of the shares sold on Jan¬ 
uary 2, 1938, is $1,250 plus $125, or 
$1,375. (See article 113 (a) (10)-1.) 

Example (3): A, whose taxable year is 
the calendar year, on September 15. 1936, 
purchased 100 shares of the stock of the 
M Company for $5,000. He sold these 
shares on February 1, 1938, for $4,000. 
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On each of the four days from February 
15, 1938, to February 18, 1938, he pur¬ 
chased 50 shares of substantially identi¬ 
cal stock for $2,000. There is an indi¬ 
cated loss of $1,000 from the sale of the 
100 shares on February 1, 1938, but, since 
within the 61-day period A purchased not 
less than 100 shares of substantially iden¬ 
tical stock, the loss is not deductible. 
The particular shares of stock the pur¬ 
chase of which resulted in the nonde¬ 
ductibility of the loss are the first 100 
shares purchased within such period, that 
is, the 50 shares purchased on February 
15, 1938, and the 50 shares purchased on 
February 16, 1938. In determining the 
period for which the 50 shares purchased 
on February 15, 1938, and the 50 shares 
purchased on February 16,1938. were held, 
there is to be included the period for 
which the 100 shares purchased on Sep¬ 
tember 15, 1936, and sold on February 1, 
1938, were held. 

CHAPTER XIX 

Income From Sources Within United 
States 

Sec. 119, Income from sources within 
United States. —(a) Gross income from 
sources in United States .—The following 
Items of gross income shall be treated as in¬ 
come from sources within the United States: 

(1) Interest. —Interest from the United 
States, any Territory, any political subdivision 
of a Territory, or the District of Columbia, 
and interest on bonds, notes, or other inter¬ 
est-bearing obligations of residents, corporate 
or otherwise, not Including—• 

(A) interest on deposits with persons car¬ 
rying on the banking business paid to per¬ 
sons not engaged in business within the 
United States and not having an office or 
place of business therein, or 

(B) Interest received from a resident alien 
individual, a resident foreign corporation, or 
a domestic corporation, when It Is shown to 
the satisfaction of the Commissioner that 
less than 20 per centum of the gross income 
of such resident payor or domestic corpora¬ 
tion has been derived from sources within 
the United States, as determined under the 
provisions of this section, for the three-year 
period ending with the close of the taxable 
year of such payor preceding the payment of 
such interest, or for such part of such period 
as may be applicable, or 

(C) income derived by a foreign central 
bank of issue from bankers* acceptances; 

(2) Dividends. —The amount received as 
dividends— 

(A) from a domestic corporation other than 
a corporation entitled to the benefits of 
section 251. and other than a corporation 
less than 20 per centum of whose gross in¬ 
come is shown to the satisfaction of the 
Commissioner to have been derived from 
sources within the United States, as deter¬ 
mined under the provisions of this section, 
for the three-year period ending with the 
close of the taxable year of such corpora¬ 
tion preceding the declaration of such divi¬ 
dends (or for such part of such period as the 
corporation has been in existence), or 

(B) from a foreign corporation unless less 
than 50 per centum of the gross income 
of such foreign corporation for the three-year 
period ending with the close of its taxable 
year preceding the declaration of such divi¬ 
dends (or for such part of such period as the 
corporation has been in existence) was de¬ 
rived from sources within the United States 
as determined under the provisions of this 
section; but only in an amount which bears 
the same ratio to such dividends as the gross 
Income of the corporation for such period de¬ 


rived from sources within the United States 
bears to its gross income from all sources; 
but dividends from a foreign corporation 
shall, for the purposes of section 131 (relating 
to foreign tax credit), be treated as income 
from sources without the United States; 

(3) Personal services. —Compensation for 
labor or personal services performed in the 
United States, but in the case of a non-resi¬ 
dent alien individual temporarily present in 
the United States for a period or periods not 
exceeding a total of ninety days during the 
taxable year, compensation received by such 
an individual (if such compensation does not 
exceed $3,000 in the aggregate) for labor or 
services performed as an employee of or under 
a contract with a nonresident alien, foreign 
partnership, or foreign corporation, not en¬ 
gaged in trade or business within the United 
States, shall not be deemed to be Income from 
sources within the United States; 

(4) Rentals and royalties. —Rentals or roy¬ 
alties from property located in the United 
States or from any Interest in such property, 
including rentals or royalties for the use of 
or for the privilege of using in the United 
States, patents, copyrights, secret processes 
and formulas, good will, trade-marks, trade 
brands, franchises, and other like property; 
and 

(5) Sale of real property. —Gains, profits, 
and Income from the sale of real property 
located in the United States. 

( 6 ) Sale of personal property. —For gains, 
profits, and Income from the sale of personal 
property, see subsection (e). 

(b) Net income from sources in United 
States. —From the items of gross income 
specified in subsection (a) of this section 
there shall be deducted the expenses, losses, 
and other deductions properly apportioned or 
allocated thereto and a ratable part of any 
expenses, losses, or other deductions which 
can not definitely be allocated to some item 
or class of gross Income. The remainder, if 
any, shall be included in full as net income 
from sources within the United States. 

( c) Gross income from sources without 
United States. —The following Items of gross 
income shall be treated as income from 
sources without the United States: 

( 1 ) Interest other than that derived from 
sources within the United States as provided 
in subsection (a) ( 1 ) of this section; 

(2) Dividends other than those derived 
from sources within the United States as 
provided in subsection (a) (2) of this section; 

(3) Compensation for labor or personal 
services performed without the United States; 

(4) Rentals or royalties from property lo¬ 
cated without the United States or from any 
interest in such property, including rentals or 
royalties for the use of or for the privilege of 
using without the United States, patents, 
copyrights, secret processes and formulas, 
good will, trade-marks, trade brands, fran¬ 
chises, and other like properties; and 

(5) Gains, profits, and Income from the 
sale of real property located without the 
United States. 

(d) Net income from sources vrlthout 
United States. —From the items of gross in¬ 
come specified in subsection (c) of this sec¬ 
tion there shall be deducted the expenses, 
losses, and other deductions properly appor¬ 
tioned or allocated thereto, and a ratable part 
of any expenses, losses, or other deductions 
which cannot definitely be allocated to some 
item or class of gross Income. The remainder, 
if any, shall be treated in full as net income 
from sources without the United States. 

( e ) Income from sources partly within and 
partly without United States. —Items of gross 
Income, expenses, losses and deductions, other 
than those specified in subsections (a) and 
(c) of this section, shall be allocated or ap¬ 
portioned to sources within or v/ithout the 
United States, under rules and regulations 
prescribed by the Commissioner with the ap¬ 
proval of the Secretary. Where items of gross 
income are separately allocated to sources 
within the United States, there shall be de¬ 
ducted (for the purpose of computing the net 
income therefrom) the expenses, losses, and 


other deductions properly apportioned or al. 
located thereto and a ratable part of other 
expenses, losses or other deductions which 
cannot definitely be allocated to some item or 
class of gross income. The remainder, if any, 
shall be Included in full as net income from 
sources within the United States. In the case 
of gross income derived from sources partly 
within and partly without the United States 
the net income may first be computed by 
deducting the expenses, losses, or other de¬ 
ductions apportioned or allocated thereto and 
a ratable part of any expenses, losses, or other 
deductions which cannot definitely be al¬ 
located to some items or class of gross in¬ 
come; and the portion of such net income 
attributable to sources within the United 
States may be determined by processes or 
formulas of general apportionment prescribed 
by the Commissioner with the approval of the 
Secretary. Gains, profits, and income from— 

( 1 ) transportation or other services ren¬ 
dered partly within and partly without the 
United States, or 

( 2 ) from the sale of personal property pro¬ 
duced (in whole or in part) by the tax¬ 
payer within and sold without the United 
States, or produced (in whole or in part) 
by the taxpayer without and sold within the 
United States, 

shall be treated as derived partly from 
sources within and partly from sources with¬ 
out the United States. Gains, profits, and 
income derived from the purchase of per¬ 
sonal property within and its sale without 
the United States or from the purchase of 
personal property without and its sale with¬ 
in the United States, shall be treated as 
derived entirely from sources within the 
country in which sold, except that gains, 
profits, and income derived from the pur¬ 
chase of personal property within a posses¬ 
sion of the United States and its sale with¬ 
in the United States shall be treated as 
derived partly from sources within and partly 
from sources without the United States. 

(/) Definitions.—As used in this section 
the words “sale” or “sold” Include “ex¬ 
change” or “exchanged”; and the word “pro¬ 
duced” Includes “created", “fabricated", 
“manufactured**, “extracted”, “processed", 
“cured”, or “aged”. 

Art. 119-1. Income from sources with¬ 
in the United Stotes.— Nonresident alien 
individuals, foreign corporations, and 
citizens of the United States or domestic 
corporations entitled to the benefits of 
section 251 are taxable only upon income 
from sources within the United States. 
Citizens of the United States and domes¬ 
tic corporations entitled to the benefits 
of section 251 are, however, taxable upon 
income received within the United 
States, whether derived from sources 
within or without the United States. 
(See sections 212 (a), 231 (c), and 251.) 

The Act divides the income of such 
taxpayers into three classes: 

<1) Income which is derived in full 
from sources within the United States; 

(2) Income which is derived in full 
from sources without the United States; 
and 

(3) Income which is derived partly 
from sources within and partly from 
sources without the United States. 

The taxable income from sources 
within the United States includes that 
derived in full from sources within the 
United States and that portion of the 
income which is derived partly from 
sources within and partly from sources 
without the United States which is alio- 
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cat-ed or apportioned to sources within 
the United States. 

Art. 119-2. Interest. — There shall be 
included in the gross income from sources 
within the United States, of nonresident 
alien individuals, foreign corporations, 
end citizens of the United States or do¬ 
mestic corporations which are entitled 
to the benefits of section 251, all interest 
received or accrued, as the case may be, 
from the United States, any Territory, 
any political subdivision of a Territory, 
or the District of Columbia, and interest 
on bonds, notes, or other interest-bearing 
obligations of residents of the United 
States, whether corporate or otherwise, 
except: 

(a) Interest paid on deposits with per¬ 
sons, including individuals, partnerships, 
or corporations, carrying on the banking 
business, to persons (nonresident alien 
individuals, foreign corporations, and cit¬ 
izens of the United States or domestic 
corporations entitled to the benefits of 
section 251) not engaged in business 
within the United States, and not having 
an office or place of business therein; 

(5) Interest received from a resident 
alien individual, a resident foreign cor¬ 
poration, or a domestic corporation, 
when it is shown to the satisfaction of 
the Commissioner that less than 20 per¬ 
cent of the gross income of such resident 
payor or domestic corporation lias been 
derived from sources within the United 
States (as determined under the provi¬ 
sions of section 119) for the 3-year period 
ending with the close of the taxable year 
of the payor which precedes the payment 
of such interest, or for such part of that 
period as may be applicable; and 

(c) Income derived by a foreign cen¬ 
tral bank of issue from bankers’ accep¬ 
tances. A foreign central bank of issue 
means a bank which is by law or gov¬ 
ernment sanction the principal author¬ 
ity (other than the government itself) 
issuing instruments intended to circulate 
as currency. Such banks are generally 
the custodians of the banking reserves of 
their countries. 

Any taxpayer who excludes from gross 
income from sources within the United 
States income of the type specified in 
paragraph (a), (b), or (c) shall file with 
his return a statement setting forth the 
amount of such income and such infor¬ 
mation as may be necessary to show that 
the income is of the type specified in 
those paragraphs. 

Interest received from the United 
States by a foreign corporation or a 
nonresident alien on a refund of Fed¬ 
eral income taxes is taxable as income 
from sources within the United States. 

As to the inclusion in gross income of 
items received in the United States even 
though representing income from sources 
without the United States, in the case 
of citizens of the United States and do¬ 
mestic corporations entitled to the bene¬ 
fits of section 251, see article 251-2. 

Art. 119-3. Dividends .—Gross income 
from sources within the United States 


includes dividends, as defined by sec¬ 
tion 115: 

(a) From a domestic corporation 
other than one entitled to the benefits of 
section 251, and other than a corporation 
less than 20 percent of the gross income 
of which is shown to the satisfaction of 
the Commissioner to have been derived 
from sources within the United States, 
as determined under the provisions of 
section 119, for the 3-year period ending 
with the close of the taxable year of 
such corporation preceding the declara¬ 
tion of such dividends (or for such part 
of such period as the corporation has 
been in existence); or 

(b) From a foreign corporation unless 
less than 50 percent of its gross income 
for the 3-year period ending with the 
close of its taxable year preceding the 
declaration of such dividends, or for 
such part of such period as it has been 
in existence, was derived from sources 
within the United States; but only in an 
amount which bears the same ratio to 
such dividends as the gross income of 
the corporation for such period derived 
from sources within the United States 
bears to its gross income from all 
sources. However, for the purposes of 
section 131, relating to credits for taxes 
of foreign countries and possessions of 
the United States, dividends from a for¬ 
eign corporation shall be treated as in¬ 
come from sources without the United 
States. 

Dividends will be treated as income 
from sources within the United States 
(except for the purposes of section 131) 
unless the taxpayer submits sufficient 
data to establish to the satisfaction of 
the Commissioner that they should be 
excluded from gross income under (a) 
or (b) of this article. (See also section 
116 (f).) 

Art. 119-4. Compensation for labor or 
personal services .—Except as provided 
in section 119 (a) (3), gross income 
from sources within the United States 
includes compensation for labor or per¬ 
sonal services performed within the 
United States regardless of the residence 
of the payor, of the place in which the 
contract for service was made, or of 
the place of payment. If a specific 
amount is paid for labor or personal 
services performed in the United States, 
such amount (if income from sources 
within the United States) shall be in¬ 
cluded in the gross income. If no ac¬ 
curate allocation or segregation of com¬ 
pensation for labor or personal services 
performed in the United States can be 
made, or when such labor or service is 
performed partly within and partly 
without the United States, the amount 
to be included in the gross income shall 
be determined by an apportionment on 
the time basis, i. e„ there shall be in¬ 
cluded in the gross income an amount 
which bears the same relation to the 
total compensation as the number of 
days of performance of the labor or 


services within the United States bears 
to the total number of days of perform¬ 
ance of labor or services for which the 
payment is made. Except as provided in 
section 119 (a) (3), wages received for 
services rendered inside the territorial 
limits of the United States and wages of 
an alien seaman earned on a coastwise 
vessel are to be regarded as from sources 
within the United States. 

Art. 119-5. Rentals and royalties .— 
Gross income from sources within the 
United States includes rentals or royal¬ 
ties from property located within the 
United States or from any interest in 
such property, including rentals or royal¬ 
ties for the use of or the privilege of 
using in the United States, patents, copy¬ 
rights. secret processes and formulas, 
good will, trade-marks, trade brands, 
franchises, and other like property. The 
income arising from the rental of prop¬ 
erty, whether tangible or intangible, lo¬ 
cated within the United States, or from 
the use of property, whether tangible or 
intangible, within the United States, is 
from sources within the United States. 

Art. 119-6. Sale of real property .— 
Gross income from sources within the 
United States includes gain, computed 
under the provisions of sections 111— 
113, derived from the sale or other dis¬ 
position of real property located in the 
United States. For the treatment of 
capital gains and losses, see section 117. 

Art. 119-7. Income from sources with¬ 
out the United States .—Gross income 
from sources without the United States 
includes: 

(1) Interest other than that specified 
in section 119 (a) (1), as being derived 
from sources within the United States; 

(2) Dividends other than those de¬ 
rived from sources within the United 
States as provided in section 119 (a) 
( 2 ); 

(3) Compensation for labor or per¬ 
sonal services performed without the 
United States (for the treatment of com¬ 
pensation for labor or personal services 
performed partly within the United 
States and partly without the United 
States, see article 119-4); 

(4) Rentals or royalties derived from 
property without the United States or 
from any interest in such property, in¬ 
cluding rentals or royalties for the use 
of or for the privilege of using without 
the United States, patents, copyrights, 
secret processes and formulas, good will, 
trade-marks, trade brands, franchises, 
and other like property (see article 119- 
5); and 

(5) Gain derived from the sale of real 
property located without the United 
States (see sections 111-113). 

Art. 119-8. Sale of personal property .— 
Income derived from the purchase and 
sale of personal property shall be treated 
as derived entirely from the country in 
which sold, except that income derived 
from the purchase of personal property 
within a possession of the United States 
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and its sale within the United States 
shall be treated as derived partly from 
sources within and partly from sources 
without the United States. A possession 
of the United States constitutes a “coun¬ 
try," within the meaning of this article, 
separate and distinct from the United 
States. Hence income derived from the 
purchase of personal property within the 
United States and its sale within a 
possession of the United States shall be 
treated as derived entirely from within 
a possession of the United States. The 
word “sold" includes “exchanged." The 
“country in which sold" ordinarily means 
the place where the property is mar¬ 
keted. This article does not apply to 
income from the sale of personal prop¬ 
erty produced (in whole or in part) by 
the taxpayer within and sold without the 
United States or produced (in whole or 
in part) by the taxpayer without and 
sold within the United States. (See 
article 119-12.) 

Art. 119-9. Deductions in general .— 
The deductions provided for in Title I 
shall be allowed to nonresident alien indi¬ 
viduals and foreign corporations engaged 
in trade or business within the United 
States or having an office or place of 
business therein, and to citizens of the 
United States and domestic corporations 
entitled to the benefits of section 251, 
only if and to the extent provided in sec¬ 
tions 213, 215. 232, 233, and 251. 

Art. 119-10. Apportionment of deduc¬ 
tions .—From the items specified in 
articles 119-1 to 119-6 as being derived 
specifically from sources within the 
United States there shall be deducted the 
expenses, losses, and other deductions 
properly apportioned or allocated there¬ 
to and a ratable part of any other ex¬ 
penses, losses, or deductions which can 
not definitely be allocated to some item 
or class of gross income. The remainder 
shall be included in full as net income 
from sources within the United States. 
The ratable part is based upon the ratio 
of gross income from sources within 
the United States to the total gross 
income. 

Example : A nonresident alient individ¬ 
ual (engaged in trade or business within 
the United States or having an office or 
place of business therein) whose taxable 
year is the calendar year, derived gross 
income from all sources for 1938 of 
$180,000, including therein: 

Interest on bonds of a domestic cor¬ 


poration_ $9,000 

Dividends on stock of a domestic cor¬ 
poration_ 4.000 

Royalty for the use of patents within 

the United States__12. 000 

Gain from sale of real property located 

within the United States_11,000 


Total__ 36,000 


that is, one-fifth of the total gross in¬ 
come was from sources within the United 
States. The remainder of the gross in¬ 
come was from sources without the 
United States, determined under article 
119-7. 


The expenses of the taxpayer for the 
year amounted to $78,000. Of these ex¬ 
penses the amount of $8,000 is properly 
allocated to income from sources within 
the United States and the amount of 
$40,000 is properly allocated to income 
from sources without the United States. 

The remainder of the expenses, $30,000, 
cannot be definitely allocated to any class 
of income. A ratable part thereof, based 
upon the relation of gross income from 
sources within the United States to the 
total gross income, shall be deducted in 
computing net income from sources with¬ 
in the United States. Thus, there are 
deducted from the $36,000 of gross in¬ 
come from sources within the United 
States expenses amounting to $14,000 
(representing $8,000 properly apportioned 
to the income from sources within the 
United States and $6,000, a ratable part 
(one-fifth) of the expenses which could 
not be allocated to any item or class of 
gross income). The remainder. $22,000, 
is the net income from sources within the 
United States. 

Art. 119-11. Other income from sources 
ivithin the United States. —Items of gross 
income other than those specified in sec¬ 
tion 119 (a) and <c) shall be allocated or 
apportioned to sources within or without 
the United States, as provided in section 
119 (e). 

The income derived from the owner¬ 
ship or operation of any farm, mine, oil 
or gas well, other natural deposit, or 
timber, located within the United States, 
and from the sale by the producer of the 
products thereof within or without the 
United States, shall ordinarily be in¬ 
cluded in gross income from sources 
within the United States. If, however, 
it is shown to the satisfaction of the 
Commissioner that due to the peculiar 
conditions of production and sale in a 
specific case or for other reasons all of 
such gross income should not be allo¬ 
cated to sources within the United 
States, an apportionment thereof to 
sources within the United States and to 
sources without the United States shall 
be made as provided in article 119-12. 

Where Items of gross income are sepa¬ 
rately allocated to sources within the 
United States, there shall be deducted 
therefrom, in computing net income, the 
expenses, losses, and other deductions 
properly apportioned or allocated thereto 
and a ratable part of other expenses, 
losses, or other deductions which cannot 
definitely be allocated to some item or 
class of gross income. 

Art. 119-12. Income from the sale of 
personal property derived from sources 
partly ivithin and partly without the 
United States .—Items of gross income 
not allocated by articles 119—1 to 119-8 
or 119-11 to sources within or without 
the United States shall (unless unmis¬ 
takably from a source within or a source 
without the United States) be treated as 
derived from sources partly within and 
partly without the United States. Such 
income derived from the sale of personal 


property may be divided into two classes: 
(A) income derived from sources partly 
within the United States and partly 
within a foreign country, and (B) in¬ 
come derived from sources partly within 
the United States and partly within a 
possession of the United States. 

A. The portion of such income derived 
from sources partly within the United 
States and partly within a foreign coun¬ 
try which is attributable to sources 
within the United States shall be deter¬ 
mined according to the following rules 
and cases: 

Personal property produced and sold.— 
Gross income derived from the sale of 
personal property produced (in whole 
or in part) by the taxpayer within the 
United States and sold within a foreign 
country, or produced (in whole or in 
part) by the taxpayer within a foreign 
country and sold within the United 
States shall be treated as derived partly 
from sources within the United States 
and partly from sources within a for¬ 
eign country under one of the cases 
named below. As used herein the word 
“produced" includes created, fabricated, 
manufactured, extracted, processed, 
cured, or aged. 

Case 1-A.—Where the manufacturer 
or producer regularly sells part of his 
output to wholly independent distribu¬ 
tors or other selling concerns in such a 
way as to establish fairly an independent 
factory or production price—or shows 
to the satisfaction of the Commissioner 
that such an independent factory or 
production price has been otherwise es¬ 
tablished—unaffected by considerations 
of tax liability, and the selling or distrib¬ 
uting branch or department of the busi¬ 
ness is located in a different country 
from that in which the factory is located 
or the production carried on, the net 
income attributable to sources within 
the United States shall be computed by 
an accounting which treats the prod¬ 
ucts as sold by the factory or productive 
department of the business to the dis¬ 
tributing or selling department, at the 
independent factory price so established. 
In all such cases the basis of the ac¬ 
counting shall be fully explained in ?. 
statement attached to the return. 

Case 2-A.—Where an independent fac¬ 
tory or production price has not been 
established as provided under case 1-A, 
the net income shall first be computed by 
deducting from the gross income derived 
from the sale of personal property pro¬ 
duced (in whole or in part) by the tax¬ 
payer within the United States and sold 
within a foreign country or produced dn 
whole or in part) by the taxpayer within 
a foreign country and sold within the 
United States, the expenses, losses, or 
other deductions properly apportioned or 
allocated thereto and a ratable part of 
any expenses, losses, or other deductions 
which cannot definitely be allocated to 
some item or class of gross income. Of 
the amount of net income so determined, 
one-half shall be apportioned in accord- 
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ance with the value of the taxpayer’s 
property within the United States and 
within the foreign country, the portion 
attributable to sources within the United 
States being determined by multiplying 
such one-half by a fraction the numer¬ 
ator of which consists of the value of the 
taxpayer’s property within the United 
States, and the denominator of which 
consists of the value of the taxpayer’s 
property both within the United States 
and within the foreign country. The re¬ 
maining one-half of such net income 
shall be apportioned in accordance with 
the gross sales of the taxpayer within 
the United States and within the for¬ 
eign country, the portion attributable to 
sources within the United States being 
determined by multiplying such one- 
half by a fraction the numerator of 
which consists of the taxpayer’s gross 
sales for the taxable year or period 
within the United States, and the de¬ 
nominator of which consists of the tax¬ 
payer’s gross sales for the taxable year 
or period both within the United States 
and within the foreign country. The 
“gross sales of the taxpayer within the 
United States” means the gross sales 
made during the taxable year which 
were principally secured, negotiated, or 
effected by employees, agents, offices, or 
branches of the taxpayer’s business resi¬ 
dent or located in the United States. 
The term “gross sales” as used in this 
paragraph refers only to the sales of 
personal property produced (in whole or 
in part) by the taxpayer within the 
United States and sold within a foreign 
country or produced (in whole or in 
part) by the taxpayer within a foreign 
country and sold within the United 
States, and the term “property*’ includes 
only the property held or used to produce 
income which is derived from such sales. 
Such property should be taken at its 
actual value, which in the case of prop¬ 
erty valued or appraised for purposes of 
inventory, depreciation, depletion, or 
other purposes of taxation shall be the 
highest amount at which so valued or 
appraised, and which in other cases shall 
be deemed to be its bock value in the ab¬ 
sence of affirmative evidence showing 
such value to be greater or less than the 
actual value. The average value during 
the taxable year or period shall be em¬ 
ployed. The average value of property 
as above prescribed at the beginning and 
end of the taxable year or period ordi¬ 
narily may be used, unless by reason of 
material changes during the taxable 
year or period such average does not 
fairly represent the average for such 
year or period, in which event the aver¬ 
age shall be determined upon a monthly 
or daily basis. Bills and accounts re¬ 
ceivable shall (unless satisfactory rea¬ 
son for a different treatment is shown) 
be assigned or allocated to the United 
States when the debtor resides in the 
United States, unless the taxpayer has 
no office, branch, or agent in the United 
States. 


Case 3-A.—Application for permission 
to base the return upon the taxpayer’s 
books of account will be considered by 
the Commissioner in the case of any tax¬ 
payer who, in good faith and unaffected 
by considerations of tax liability, regu¬ 
larly employs in his books of account a 
detailed allocation of receipts and ex¬ 
penditures which reflects more clearly 
than the processes or formulas herein 
prescribed, the income derived from 
sources within the United States. 

B. The portion of such income derived 
from sources partly within the United 
States and partly within a possession of 
the United States which is attributable 
to sources within the United States shall 
be determined according to the following 
rules and cases: 

Personal property produced and sold .— 
Gross income derived from the sale of 
personal property produced (in whole or 
in part) by the taxpayer within the 
United States and sold within a posses¬ 
sion of the United States, or produced 
(in whole or in part) by the taxpayer 
within a possession of the United States 
and sold within the United States shall 
be treated as derived partly from sources 
within the United States and partly from 
sources within a possession of the United 
States under one of the cases named be¬ 
low. As used herein the word “produced” 
includes created, fabricated, manufac¬ 
tured, extracted, processed, cured, or 
aged. 

Case 1-B.—Same as case 1-A. 

Case 2-B.—Where an independent fac¬ 
tory or production price has not been 
established as provided under case 1-A, 
the net income shall first be computed 
by deducting from the gross income de¬ 
rived from the sale of personal property 
produced (in whole or in part) by the 
taxpayer within the United States and 
sold within a possession of the United 
States, or produced (in whole or in part) 
by the taxpayer within a possession of 
the United States and sold within the 
United States, the expenses, losses, or 
other deductions properly apportioned 
or allocated thereto and a ratable part 
of any expenses, losses, or other deduc¬ 
tions which can not definitely be al¬ 
located to some item or class of gross 
income. Of the amount of net income 
so determined, one-half shall be appor¬ 
tioned in accordance with the value of 
the taxpayer’s property within the United 
States and within the possession of the 
United States, the portion attributable 
to sources within the United States be¬ 
ing determined by multiplying such one- 
half by a fraction the numerator of 
which consists of the value of the tax¬ 
payer’s property within the United 
States, and the denominator of which 
consists of the value of the taxpayer's 
property both within the United States 
and within the possession of the United 
States. The remaining one-half of such 
net income shall be apportioned in ac¬ 
cordance with the total business of the 
taxpayer within the United States and 


within the possession of the United 
States, the portion attributable to 
sources within the United States being 
determined by multiplying such one-half 
by a fraction the numerator of which 
consists of the amount of the taxpayer’s 
business for the taxable year or period 
within the United States, and the de¬ 
nominator of which consists of the 
amount of the taxpayer’s business for 
the taxable year or period both within 
the United States and within the pos¬ 
session of the United States. The “busi¬ 
ness of the taxpayer” as that term is 
used in this paragraph shall be measured 
by the amounts which the taxpayer paid 
out during the taxable year or period 
for wages, salaries, and other compen¬ 
sation of employees and for the pur¬ 
chase of goods, materials, and supplies 
consumed in the regular course of busi¬ 
ness, plus the amounts received during 
the taxable year or period from gross 
sales, such expenses, purchases, and 
gross sales being limited to those at¬ 
tributable to the production (in whole 
or in part) of personal property with¬ 
in the United States and its sale with¬ 
in a possession of the United States or 
to tiie production (in whole or in part) 
of personal property within a possession 
of the United States and its sale within 
the United States. The term “property” 
as used in this paragraph includes only 
the property held or used to produce in¬ 
come which Is derived from such sales. 

Case 3-B.—Same as case 3-A. 

Personal property purchased and 
sold .—Gross income derived from the 
purchase of personal property within a 
possession of the United States and its 
sale within the United States shall be 
treated as derived partly from sources 
within the United States and partly from 
sources within a possession of the United 
States under one of the following cases: 

Case I-B.—The net income shall first 
be computed by deducting from such 
grass income the expenses, losses, and 
other deductions properly apportioned 
or allocated thereto and a ratable part 
of any expenses, losses, or other deduc¬ 
tions which cannot definitely be allo¬ 
cated to some item or class of grass 
income. The amount of net income so 
determined shall be apportioned in ac¬ 
cordance with the total business of the 
taxpayer within the United States and 
within the possession of the United 
States, the portion attributable to sources 
within the United States being that per¬ 
centage of such net income which the 
amount of the taxpayer's business for 
the taxable year or period within the 
United States bears to the amount of 
the taxpayer's business for the taxable 
year or period both within the United 
States and within the possession of the 
United States. The “business of the tax¬ 
payer” as that term is used in this par¬ 
agraph shall be measured by the amounts 
which the taxpayer paid out during the 
taxable year or period for wages, salaries, 
and other compensation of employees 
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and for the purchase of goods, mate¬ 
rials, and supplies sold or consumed in 
the regular course of business, plus the 
amount received during the taxable year 
or period from gross sales, such expenses, 
purchases, and gross sales being limited 
to those attributable to the purchase of 
personal property within a possession of 
the United States and its sale within the 
United States. 

Case n-B. —Same as case 3-A. 

Art. 119-13. Transportation service .— 
A foreign corporation carrying on the 
business of transportation, service be¬ 
tween points in the United States and 
points outside the United States derives 
income partly from sources within and 
partly from sources without the United 
States. 

(1) The gross income from sources 
within the United States derived from 
such services shall be determined by tak¬ 
ing such a portion of the total gross rev¬ 
enues therefrom as (a) the sum of the 
costs or expenses of such transportation 
business carried on by the taxpayer 
within the United States and a reason¬ 
able return upon the property used in 
its transportation business while within 
the United States bears to (b) the sum 
of the total costs or expenses of such 
transportation business carried on by the 
taxpayer and a reasonable return upon 
the total property used in such trans¬ 
portation business. Revenues from oper¬ 
ations incidental to transportation serv¬ 
ices (such as the sale of money orders) 
shall be apportioned on the same basis 
as direct revenues from transportation 
sendees. 

In allocating the total costs or ex¬ 
penses incurred in such transportation 
business, costs or expenses incurred in 
connection with that part of the services 
which was wholly rendered in the United 
States should be assigned to the cost 
of transportation business within the 
United States. For example, expenses of 
loading and unloading in the United 
States, rentals, office expenses, salaries, 
and wages wholly incurred for services 
rendered to the taxpayer in the United 
States belong to this class. Costs and 
expenses incurred in connection with 
services rendered partly within and 
partly without the United States may 
be prorated on a reasonable basis be¬ 
tween such services. For example, ship 
wages, charter money, insurance, and 
supplies chargeable to voyage expenses 
should ordinarily be prorated for each 
voyage on the basis of the proportion 
which the number of days the ship was 
within the territorial limits of the United 
States bears to the total number of days 
on the voyage, and fuel consumed on 
each voyage may be prorated on the 
basis of the proportion which the num¬ 
ber of miles sailed within the territorial 
limits of the United States bears to the 
total number of miles sailed on the 
voyage. Income, war-profits, and excess- 
profits taxes should not be regarded as 


costs or expenses for the purpose of de¬ 
termining the proportion of gross income 
from sources within the United States; 
and for such purpose, interest and other 
expenses for the use of borrowed capital 
should not be taken into the cost of 
services rendered, for the reason that the 
return upon the property used measures 
the extent to which such borrowed capi¬ 
tal is the source of the income. For 
other expenses entering into the cost of 
services, only such expenses as are allow¬ 
able deductions under the Revenue Act 
of 1938 should be taken. 

The value of the property used should 
be determined upon the basis of cost 
less depreciation. Eight percent may 
ordinarily be taken as a reasonable rate 
of return to apply to such property. 
The property taken should be the aver¬ 
age property employed in the transpor¬ 
tation service between points in the 
United States and points outside the 
United States during the taxable year. 
Current assets should be decreased by 
current liabilities and allocated to serv¬ 
ices between the United States and for¬ 
eign countries and to other services. 
The part allocated to services between 
the United States and foreign countries 
should be based on the proportion which 
the gross receipts from .such services 
bear to the gross receipts from all 
services. The amount so allocated to 
services between the United States and 
foreign countries should be further allo¬ 
cated to services rendered within the 
United States and to services rendered 
without the United States. The portion 
allocable to services rendered within the 
United States should be based on the 
proportion which the expenses incurred 
within the territorial limits of the 
United States bear to the total expenses 
incurred in services between the United 
States and foreign countries. For ships 
the average should be determined upon 
a daily basis for each ship and the 
amount to be apportioned for each ship 
as assets employed within the United 
States should be computed upon the 
proportion which the number of days 
the ship was within the territorial limits 
of the United States bears to the total 
number of days the ship was in service 
during the taxable period. For other 
assets employed in the transportation 
business, the average of the assets at 
the beginning and end of the taxable 
period ordinarily may be taken, but if 
the average so obtained does not, by rea¬ 
son of material changes during the tax¬ 
able year, fairly represent the average 
for such year either for the assets em¬ 
ployed in the transportation business in 
the United States or in total, the aver¬ 
age must be determined upon a monthly 
or daily basis. 

(2) In computing net income from 
sources within the United States there 
shall be allowed as deductions from the 
gross income as determined in accord¬ 
ance with paragraph (1), (a) the ex¬ 
penses of the transportation business 


carried on within the United States as 
determined under paragraph (1), and 
<b) the expenses determined in accord¬ 
ance with paragraphs (3) and (4). 

(3) Interest and income, war-profits, 
and excess-profits taxes should be ex¬ 
cluded from the apportionment process, 
as explained in paragraph (1); but for 
the purpose of computing net income 
there may be deducted from the gross 
income from sources within the United 
States, after the amount of such gross 
income has been determined, a ratable 
part (a) of all interest (deductible un¬ 
der section 23 (b)), and (b) of all in¬ 
come, war-profits, and excess-profits 
taxes (deductible under section 23 (c) 
and (d)), paid or accrued in respect of 
the business of transportation service 
between points in the United States and 
points outside the United States. Such 
ratable part should ordinarily be based 
upon the ratio of gross income from 
sources within the United States to the 
total gross income from such transpor¬ 
tation service. 

(4) If a foreign corporation subject to 
this article is also engaged in a business 
other than that of providing transpor¬ 
tation service between points in the 
United States and points outside the 
United States, the costs and expenses 
(including taxes) properly apportioned 
or allocated to such other business 
should be excluded both from the de¬ 
ductions and from the apportionment 
process prescribed In paragraph (1); 
but, for the purpose of determining net 
income, a ratable part of any general 
expenses, losses, or deductions, which 
cannot definitely be allocated to some 
item or class of gross income, may be 
deducted from the gross income from 
sources within the United States after 
the amount of such gross inccme has 
been determined. Such ratable part 
should ordinarily be based upon the ra¬ 
tio of gross income from sources within 
the United States to the total gross 
income. 

(5) Application for permission to base 
the return upon the taxpayer's books of 
account will be considered by the Com¬ 
missioner in the case of any taxpayer sub¬ 
ject to this article, who, in good faith 
and unaffected by considerations of tax 
liability, regularly employs in his books 
of account a detailed allocation of re¬ 
ceipts and expenditures which reflects 
more clearly than the process prescribed 
in paragraphs (l)-(4), the income de¬ 
rived from sources within the United 
States. 

Art. 119-14. Telegraph and cable serv¬ 
ice .—A foreign corporation carrying on 
the business of transmission of telegraph 
or cable messages between points in the 
United States and points outside the 
United States derives income partly from 
sources within and partly from sources 
without the United States. 

(1) Gross income .—The gross income 
from sources within the United States de¬ 
rived from such services shall be deter- 
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mined by adding (a) its gross revenues 
derived from messages originating in the 
United States and (b) amounts collected 
abroad on collect messages originating in 
the United States and deducting from 
such sum amounts paid or accrued for 
transmission of messages beyond the 
company’s own circuit. Amounts re¬ 
ceived by the company in the United 
States with respect to collect messages 
originating without the United States 
shall be excluded from gross income. 

(2) Net income. —In computing net in¬ 
come from sources within the United 
States there shall be allowed as deduc¬ 
tions from gross income determined in 
accordance with paragraph (1), (a) all 
expenses incurred in the United States 
(not including any general overhead ex¬ 
penses) incident to the carrying on of the 
business in the United States, (b) all di¬ 
rect expenses incurred abroad in the 
transmission of messages originating in 
the United States (not including any gen¬ 
eral overhead expenses or maintenance, 
repairs, and depreciation of cables and 
not including any amount already de¬ 
ducted in computing gross income), (c) 
depreciation of property (other than 
cables) located in the United States and 
used in the trade or business therein, and 
id) a proportionate part of the general 
overhead expenses (not including any 
items incurred abroad corresponding to 
those enumerated in (a), (b). and (c)) 
and of maintenance, repairs, and de¬ 
preciation of cables of the entire cable 
system of the enterprise based on the 
ratio which the number of words orig¬ 
inating in the United States bears to the 
total words transmitted by the enterprise. 

Art. 119-15. Computation of income. — 
If a taxpayer has gross income from 
sources within or without the United 
States as defined by section 119 (a) or 
(c) together with gross income derived 
partly from sources within and partly 
from sources without the United States, 
the amounts thereof, together with the 
expenses and investments applicable 
thereto, shall be segregated, and the net 
income from sources within the United 
States shall be separately computed 
therefrom. 

chapter xx 

Certain Deductions for Charitable and 

Other Contributions and Dividends 

Paid 

Sec. 120. Unlimited deduction for chari¬ 
table and other contributions. —In the case 
of an individual If in the taxable year and 
In each of the ten preceding taxable years 
the amount of the contributions or gifts de¬ 
scribed In section 23 (o) (or corresponding 
provisions of prior revenue Acts) plus the 
amount of Income, war-profits, or excess-prof¬ 
its taxes paid during such year in respect of 
preceding taxable years, exceeds 90 per 
centum of the taxpayer’s net income for each 
such year, as computed without the benefit 
of the appUcable subsection, then the 15 
per centum limit imposed by section 23 (o) 
shall not be applicable. 

Sec. 121. Deduction of dividends paid on 
certain preferred stock of certain corpora¬ 
tions. —In computing the net income of any 
national banking association, or of any bank 


or trust company organized under the laws of 
any State, Territory, possession of the United 
8 tates, or the Canal Zone, or of any other 
banking corporation engaged In the business 
of industrial banking and under the super¬ 
vision of a State banking department or of 
the ComptroUer of the Currency, or of any 
incorporated domestic Insurance company, 
there shall be allowed as a deduction from 
gross income, in addition to deductions other¬ 
wise provided for in this title, any dividend 
(not including any distribution in liquida¬ 
tion) paid, within the taxable year, to the 
United States or to any Instrumentality 
thereof exempt from Federal income taxes, on 
the preferred stock of the corporation owned 
by the United States or such instrumentality. 
The amount allowable as a deduction under 
this section shall be deducted from the basic 
surtax credit otherwise computed under sec¬ 
tion 27 (b). 

CHAPTER XXI 

Credits Against Tax—Supplemented 

Supplement C—Credits Against Tax 
[Supplementary to Subtitle B, Part 
HI] 

Sec. 131. Taxes of foreign countries and 
possessions of United States. —(a) Allowance 
of credit. —If the taxpayer signifies In his re¬ 
turn his desire to have the benefits of t.hu 
section, the tax Imposed by this title shall 
be credited with; 

(1) Citizen and domestic corporation .— 
In the case of a citizen of the United States 
and of a domestic corporation, the amount 
of any income, war-profits, and excess-profits 
taxes paid or accrued during the taxable year 
to any foreign country or to any possession 
of the United States; and 

(2) Resident of United States.— In the 
case of a resident of the United States, the 
amount of any such taxes paid or accrued 
during the taxable year to any possession of 
the United States: and 

(3) Alien resident of United States.—In 
the case at an alien resident of the United 
States, the amount of any such taxes paid 
or accrued during the taxable year to any 
foreign country, if the foreign country of 
which such alien resident is a citizen or 
subject, in imposing such taxes, allows a 
similar credit to citizens of the United States 
residing in such country; and 

(4) Partnerships and estates. —In the case 
of any such individual who is a member of 
a partnership or a beneficiary of an estate 
or trust, his proportionate share of such 
taxes of the partnership or the estate or 
trust paid or accrued during the taxable 
year to a foreign country or to any posses¬ 
sion of the United States, as the case may be. 

(b) Limit on credit. —The amount of the 
credit taken under this section sh on be sub¬ 
ject to each of the following limitations: 

(1) The amount of the credit In respect 
of the tax paid or accrued to any country 
shall not exceed the same proportion of the 
tax against which such credit is taken, 
which the taxpayer's net income from 
sources within such country bears to his 
entire net Income for the same taxable year; 
and 

(2) The total amount of the credit shall 
not exceed the same proportion of the tax 
against which such credit is taken, which 
the taxpayer’s net Income from sources 
without the United States bears to his entire 
net income for the same taxable year. 

(c) Adjustments on payment of accrued 
taxes. —If accrued taxes when paid differ 
from the amounts claimed os credits by the 
taxpayer, or if any tax paid Is refunded in 
whole or in part, the taxpayer shall notify 
the Commissioner, who shall redetermine the 
amount of the tax for the year or years 
affected, and the amount of tax due upon 
such redeterminntion, if any. shall be paid 
by the taxpayer upon notice and demand 
by the collector, or the amount of tax over¬ 
paid, if any, shall be credited or refunded to 


the taxpayer in accordance with the pro¬ 
visions of section 322. In the case of such a 
tax accrued but not paid, the Commissioner, 
as a condition precedent to the allowance 
of this credit, may require the taxpayer to 
give a bond with sureties satisfactory to and 
to be approved by the Commissioner in such 
sum as the Commissioner may require, con¬ 
ditioned upon the payment by the taxpayer 
of any amount of tax found due upon any 
such rcdeterminatlon; and the bond herein 
prescribed shall contain such further condi¬ 
tions as the Commissioner may require. 

(d) Year in which credit taken .—The 
credits provided for in this section may, at 
the option of the taxpayer and irrespective 
of the method of accounting employed In 
keeping his books, be taken in the year in 
which the taxes ct the foreign country or 
the possession of the United States accrued, 
subject, however, to the conditions prescribed 
in subsection (c) of this section. If the tax¬ 
payer elects to take such credits in the year 
in which the taxes of the foreign country or 
the possession of the United States accrued, 
the credits for all subsequent years shall 
be taken upon the same basis, and no por¬ 
tion of any such taxes shall be allowed as a 
deduction In the same or any succeeding 

ye ?e) Proof of credits.— The credits provided 
In this section shall be allowed only If the 
taxpayer establishes to the satisfaction of 
the Commissioner (1) the total amount of 
income derived from sources without the 
United States, determined as provided in sec¬ 
tion 119, ( 2 ) the amount of income derived 
from each country, the tax paid or accrued 
to which Is claimed as a credit under this 
section, such amount to be determined un¬ 
der rules and regulations prescribed by the 
Commissioner with the approval of the Sec¬ 
retary, and ( 3 ) all other information neces¬ 
sary for the verification and computation or 
such credits. 

(/) Taxes of foreign subsidiary. —For the 
purposes of this section a domestic corpora¬ 
tion which owns a majority of the voting 
stock of a foreign corporation from which it 
receives dividends In any taxable year shall 
be deemed to have paid the same proportion 
of any income, war-profits, or excess-profits 
taxes paid by such foreign corporation to 
any foreign country or to any possession of 
the United States, upon or with respect to 
the accumulated profits of such foreign cor¬ 
poration from which such dividends were 
paid, which the amount of such dividends 
bears to the amount of such accumulated 
profits: Provided, That the amount of tax 
deemed to have been paid under this sub¬ 
section shall in no case exceed the same pro¬ 
portion of the tax against which credit is 
taken which the amount of such dividends 
bears to the amount of the entire net income 
of the domestic corporation In which such 
dividends are included. The term "accumu¬ 
lated profits” when used In this subsection in 
reference to a foreign corporation, means the 
amount of Its gains, profits, or income in 
excess of the income, war-profits, and excess- 
profit a taxes imposed upon or with respect 
to such profits or Income; and the Commis¬ 
sioner with the approval of the Secretary 
shall have full power to determine from the 
accumulated profits of what year or years 
such dividends were paid; treating dividends 
paid in the first sixty days of any year as 
having been paid from the Accumulated 
profits of the preceding year or years (unless 
to his satisfaction shown otherwise), and in 
other respects treating dividends as having 
been paid from the most recently accumu¬ 
lated gains, profits, or earnings. In the case 
of a foreign corporation, the income, war- 
profits. and excess-profits taxes of which are 
determined on the basis of an accounting 
period of less than one year, the word "year” 
as used In this subsection shall be construed 
to mean such accounting period. 

( 0 ) Corporations treated as foreign. —For 
the purposes of this section the following 
corporations shall be treated as foreign 
corporations: 

( 1 ) A corporation entitled to the benefits 
of section 251, by reason of receiving a large 
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percentage of it8 gross income from sources 
within a possession of the United States; 

(2) A corporation organized under the 
China Trade Act, 1922, and entitled to the 
credit provided for in section 262. 

Art. 131-1. Analysis of credit for 
taxes .—II the taxpayer signifies in his 
return his desire to claim a credit for 
taxes, the basis of such credit, in the case 
of a citizen of the United States, whether 
resident or nonresident, and in the case 
of a domestic corporation, is as follows: 
(a) The amount of any income, war- 
profits, and excess-profits taxes paid or 
accrued during the taxable year to any 
foreign country or to any possession of 
the United States; and (b) an individ¬ 
ual’s proportionate share of any such 
taxes of a partnership of which he is a 
partner or of an estate or trust of which 
he is a beneficiary paid or accrued during 
the taxable year to a foreign country or 
to any possession of the United States, 
as the case may be. 

In the case of an alien resident of the 
United States who signifies in his return 
his desire to claim a credit for such taxes 
the basis of the credit is as follows: (a) 
The amount of any such taxes paid or 
accrued during the taxable year to any 
possession of the United States; (b) the 
amount of any such taxes paid or accrued 
during the taxable year to any foreign 
country, if the foreign country of which 
such alien resident is a citizen or sub¬ 
ject, in imposing such taxes, allows a 
similar credit to citizens of the United 
States residing in such country; and (c) 
his proportionate share of any such taxes 
of a partnership of which he is a partner 
or of an estate or trust of which he is a 
beneficiary paid or accrued during the 
taxable year to any possession of the 
United States, or to any foreign country, 
as the case may be, if the foreign coun¬ 
try of which such alien resident is a citi¬ 
zen or subject, in imposing such taxes, 
allows a similar credit to citizens of the 
United States residing in such country. 

If a taxpayer signifies in his return his 
desire to claim a credit for taxes, such 
action will be considered to apply to in¬ 
come, war-profits, and excess-profits 
taxes paid to all foreign countries and 
possessions of the United States, and no 
portion of any such taxes shall be allowed 
as a deduction from gross income. 

A citizen of the United States or a 
domestic corporation entitled to the ben¬ 
efits of section 251, or a China Trade Act 
corporation, is not allowed any of the 
credits provided by section 131. 

Art. 131-2. Meaning of terms, — The 
“amount of any income, war-profits, and 
excess-profits taxes paid or accrued dur¬ 
ing the taxable year” means taxes proper 
(no credit being given for amounts rep¬ 
resenting interest or penalties) paid or 
accrued during the taxable year on be¬ 
half of the taxpayer claiming credit. 
“Foreign country” means any foreign 
state or political subdivision thereof, 
or any foreign political entity, which 
levies and collects income, war-profits, 
or excess-profits taxes. “Any posses¬ 


sion of the United States” includes, 
among others, Puerto Rico, the Philip¬ 
pines, and the Virgin Islands. But see 
section 251. As to the meaning of 
“sources,” see section 119. (See also 
section 901.) 

Art. 131-3. Conditions of allowance of 
credit .—If the taxpayer signifies in his 
return his desire to claim credit for in¬ 
come, war-profits, or excess-profits taxes 
paid other than to the United States, the 
income tax return must be accompanied 
by Form 1116 in the case of an individ¬ 
ual. and by Form 1118 in the case of a 
corporation. The form must be care¬ 
fully filled in with all the information 
there called for and with the Calculations 
of credits there indicated, and must be 
duly signed and sworn to or affirmed. If 
credit is sought for taxes already paid 
the form must have attached to it the 
receipt for each such tax payment. If 
credit is sought for taxes accrued, the 
form must have attached to it the return 
on which each such accrued tax was 
based. This receipt or return so at¬ 
tached must be either the original, a 
duplicate original, a duly certified or 
authenticated copy, or a sworn copy. In 
case only a sworn copy of a receipt or 
return is attached, there must be kept 
readily available for comparison on re¬ 
quest the original, a duplicate original, 
or a duly certified or authenticated copy. 
If the receipt or the return is in a foreign 
language, a certified translation thereof 
must be furnished by the taxpayer. Any 
additional information necessary for the 
determination under section 119 of the 
amount of income derived from sources 
without the United States and from each 
foreign country shall, upon the request 
of the Commissioner, be furnished by the 
taxpayer. 

In the case of a credit sought for a 
tax accrued but not paid, the Commis¬ 
sioner may require as a condition prece¬ 
dent to the allowance of credit a bond 
from the taxpayer in addition to Form 
1116 or 1118. If such a bond is required. 
Form 1117 shall be used by an individual 
and Form 1119 by a corporation. It 
shall be in such sum as the Commis¬ 
sioner may prescribe, and shall be con¬ 
ditioned for the payment by the tax¬ 
payer of any amount of tax found due 
upon any redetermination of the tax 
made necessary by such credit proving 
incorrect, with such further conditions 
as the Commissioner may require. This 
bond shall be executed by the taxpayer, 
or the agent or representative of the 
taxpayer, as principal, and by sureties 
satisfactory to and approved by the 
Commissioner. (See also section 1126 of 
the Revenue Act of 1926, as amended, 
paragraph 35 of the Appendix to these 
regulations.) 

For credit where taxes are paid by a 
foreign corporation controlled by a do¬ 
mestic corporation, see article 131-7. A 
claim for credit in such a case is also 
to be made on Form 1118. See article 


131-6 with reference to the option 
granted by section 131 (d). 

If it is the desire of the taxpayer to 
claim as a credit and not as a deduction 
accrued income, war-profits, and excess- 
profits taxes imposed by the authority of 
any foreign country or possession of the 
United States but at the time the return 
is made it is impossible to estimate the 
amount of such taxes that may have ac¬ 
crued for the period for which the re¬ 
turn is made, Form 1116 in the case of 
an individual, and Form 1118 in the 
case of a corporation, may be filed at a 
later date but a credit cannot be allowed 
for such taxes unless the taxpayer signi¬ 
fies in his return his desire to have to 
any extent the benefits of section 131. 

Art. 131-4. Redetermination of tax 
when credit proves incorrect .—In case 
credit has been given for taxes accrued, 
or a proportionate share thereof, and the 
amount that is actually paid on account 
of such taxes, or a proportionate share 
thereof, is not the same as the amount 
of such credit, or in case any tax pay¬ 
ment credited is refunded in whole or 
in part, the taxpayer shall immediately 
notify the Commissioner. The Commis¬ 
sioner will thereupon redetermine the 
amount of the income tax of such tax¬ 
payer for the year or years for which 
such incorrect credit was granted. The 
amount of tax, if any, due upon such 
redetermination shall be paid by the 
taxpayer upon notice and demand by the 
collector. The amount of tax, if any, 
shown by such redetermination to have 
been overpaid shall be credited or re¬ 
funded to the taxpayer in accordance 
with the provisions of section 322. 

Art. 131-5. Countries which do or do 
not satisfy the similar credit require¬ 
ment .—A country satisfies the similar 
credit requirement of section 131 (a> 
(3), as to income tax paid to such coun¬ 
try, either by allowing to citizens of the 
United States residing in such country a 
credit for the amount of income, taxes 
paid to the United States, or, in impos¬ 
ing such taxes, by exempting from taxa¬ 
tion the incomes received from sources 
within the United States by citizens of 
the United States residing in such coun¬ 
try. A country does not satisfy the simi¬ 
lar credit requirement of section 131 
(a) (3) if it does not allow any credit 
to citizens of the United States residing 
in such country for the amount of in¬ 
come taxes paid to the United States, 
or if such country does not impose any 
income taxes. If the country of which 
a resident alien is a citizen or subject 
does not allow to a United States citizen 
residing in such country a credit for 
taxes paid by such citizen to another 
foreign country, no credit is allowed to 
such resident alien for taxes paid by 
him to such other foreign country. 

Art. 131-6. When credit for taxes may 
be taken .—The credit for taxes provided 
by section 131 (a) may ordinarily be 
taken either in the return for the year 
in which the taxes accrued or in which 
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the taxes were paid, dependent upon 
whether the accounts of the taxpayer are 
kept and his returns filed upon the ac¬ 
crual basis or upon the cash receipts 
and disbursements basis. Section 131 <d) 
allows the taxpayer, at his option and ir¬ 
respective of the method of accounting 
employed in keeping his books, to take 
such credit for taxes as may be allow¬ 
able in the return for the year in which 
the taxes accrued. An election thus 
made under this section or under section 
222 <c) or 238 (c) of the Revenue Act 
of 1924 or 1926, or under section 131 <d> 
of the Revenue Act of 1928,1932,1934, or 
1936, must be followed in returns for all 
subsequent years, and no portion of any 
such taxes will be allowed as a deduction 
from gross income. 

Art. 131-7. Domestic corporation oum- 
ing a majority of the stock of foreign 
corporation .—In the case of a domestic 
corporation which owns a majority of 
the voting stock of a foreign corporation 
from which it receives dividends in any 
taxable year, the credit for foreign taxes 
includes not only the income, war-profits, 
and excess-profits taxes paid or accrued 
during the taxable year to any foreign 
country or to any possession of the 
United States by such domestic corpora¬ 
tion, but also income, war-profits, and 
excess-profits taxes deemed to have been 
paid determined by taking the same pro¬ 
portion of any income, war-profits, and 
excess-profits taxes paid or accrued by 
such controlled foreign corporation to 
any foreign country or to any possession 
of the United States, upon or with re¬ 
spect to the accumulated profits of such 
foreign corporation from which such 
dividends were paid, which the amount 
of any such dividends received bears to 
the amount of such accumulated profits. 
The amount of taxes deemed to have 
been paid is limited, however, to an 
amount which shall in no case exceed 
the same proportion of the tax against 
which the credit for foreign taxes is 
taken, which the amount of such divi¬ 
dends bears to the amount of the entire 
net income of the domestic corporation 
in which such dividends are included. 
If dividends are received from more than 
one controlled foreign corporation, the 
limitation is to be computed separately 
for the dividends received from each con¬ 
trolled foreign coiporation. If the credit 
for foreign taxes includes taxes deemed 
to have been paid, the taxpayer must 
furnish the same information with re¬ 
spect to the taxes deemed to have been 
paid as it is required to furnish with 
respect to the taxes actually paid or ac¬ 
crued by it. Taxes paid or accrued by 
a controlled foreign corporation are 
deemed to have been paid by the do¬ 
mestic corporation for purposes of credit 
only. 

Art. 131-8. Limitations on credit for 
foreign taxes. —The amount of the in¬ 
come and profits taxes paid or accrued 
(including the taxes which, in accord- 
No. 28 - 7 


ance with the provisions of section 131 
(f), are deemed to have been paid) dur¬ 
ing the taxable year to each foreign 
country or possession of the United 
States, limited under section 131 (b) (1) 
so as not to exceed that proportion of 
the tax against which credit is taken 
which the taxpayer's net income from 
sources within such country or possession 
bears to his entire net income for the 
same taxable year, is the tentative credit 
in respect of the taxes paid or accrued 
to such country or possession. The sum 
of these tentative credits, limited under 
section 131 (b) (2) so as not to exceed 
the same proportion of the tax against 
which credit is taken which the tax¬ 
payer’s net income from sources without 
the United States bears to his entire net 
income for the same taxable year, is the 
amount allowable as a credit against the 
income tax under Title I for income or 
profits taxes paid or accrued to foreign 
countries or possessions of the United 
States. 

The operation of the limitations on 
the credit for foreign taxes may be il¬ 
lustrated by the foliowring examples: 

Example <f); In 1938, A. a citizen of 
the United States, had a net income for 
services rendered within the United 
States amounting to $50,000 and a net 
income from sources within Great 
Britain of $25,000. He is entitled to a 
personal exemption of $1,000. The credit 
for foreign taxes allowable to A in his 
return for the calendar year 1938 is 
$6,494.67, computed as follows: 


Income from sources within the 

United States_$ 50 , 000. 00 

Income from sources within Great 
Britain---- 25. 000. 00 


Total net income_ 75, 000. 00 

United States Income tax on 

$75.000- 19, 484 00 

British income and profits taxes. 7. 500. 00 
Limitation on British income and 
profits taxes under section 131 
(b) (1) and (2) to determine 
/ 25.000 \ 

credit ( 75-550 ° f * 19,434 )- 6.494.67 

Credit for British income and 
profits taxes (total British in¬ 
come and profits taxes, reduced 
in accordance with the limita¬ 
tions under section 131 (b) (1) 
and (2))... 6.494.67 


Example (2): If. in example (1), above, 
A had a net income from sources within 
Great Britain of $15,000 and a net in¬ 
come from sources within Canada of 
$10,000 and the income and profits taxes 
paid or accrued to Great Britain and 
Canada were $4,000 and $1,200, respec¬ 
tively. the credit for foreign taxes allow¬ 
able to A would be $5,096.80. computed 
as follows: 

Income from sources within the 


United States_$50,000.00 

Income from sources within 

Great Britain- 15. 000.00 

Income from sources within Ca¬ 
nada_ 10. 000. 00 


Total net income_ 75,000.00 

United States Income tax on 
$75,000- 19,484.00 


British Income and profits taxes. 4, 000.00 
Limitation on British income and 
profits taxes under section 131 
(b) (1) to determine tentative 
/15.000 \ 

credit ( of $19,484 ) - 3, 896. 80 

Tentative credit for British In¬ 
come and profits taxes (total 
British income and profits 
taxes, reduced in accordance 
with the limitation under sec¬ 
tion 131 (b) (1)) --- 3,896.80 

Canadian Income and profits 

taxes --- 1 , 200. 00 

Limitation on Canadian Income 
and profits taxes under section 
131 (b) (1) to determine tenta- 
/ 10.000 \ 

tlve credit ^ ^ of $19,484 ) _ 2. 597.86 

Tentative credit for Canadian in¬ 
come and profits taxes (total 
Canadian income and profits 
taxes, since such amount is 
within the limitation under 

section 131 (b) (1)) _ 1,200.00 

Sum of tentative credits ($3,- 

896.80 plus $1.200) _ 5,096.80 

Limitation on sum of tentative 
credits under section 131 
(b) (2) to determine credit 

/ 25.000 \ 

ot * 19 ' 48 *} . 6.494.67 

Total amount of credit allowable 
(sum of tentative credits, since 
such sum is within the limita¬ 
tion under section 131 (b) 

(2)) .—. 5,096.80 

Example (3): The net income for the 
calendar year 1938 and the income and 
profits taxes paid or accrued to foreign 
countries and possessions of the United 
States in the case of a domestic corpora¬ 
tion were as follows: 


Country 

Net 

income 

Loss 

Income and 
profits taxes 
(paid or 
accrued) 

United States... 
Oreat Brilaln... 

Canada.. 

Brnr.il .... 

$ 200,000 
30,000 
20.000 
40,000 

00,000 




$7, $00 
1,800 
2. 100 

None. 
None. 
1.29J 

)9.000 
3,000 

------- 

Argentine Re¬ 
public. 

Mexico. 

$ 166,660 

Puerto Rico ... 
France (divi¬ 
dend) . 

10.000 

SO. 000 
20.000 


France (branch) 




Withheld. 


Entire net income_$330,000 

Total foreign net income_ 130 . 000 

United States tax before allowance 
of credit for foreign taxes_ 48, 340 


The income and losses from all foreign 
countries and possessions of the United 
States, except the dividend from sources 
within France, were derived from branch 
operations. Dividends of $50,000 were 
received from a French corporation, a 
majority of the voting stock of which 
was owned by the domestic corporation. 
The French corporation paid to France 
income and profits taxes on income 
earned by it and in addition a dividend 
tax for the account of its shareholders 
on income distributed to them, the latter 
tax being withheld and paid at the 
source. 

The computation of the credit is as 
follows: 
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Great Britain 

Income and profits taxes paid or accrued_ 


Limitation under section 131 (b) (1) 


30.000 


, 330.000 

Tentative credit_ 

Canada 

Income and profits taxes paid or accrued_ ' _ 

Limitation under section 131 (b) ( 1 ) ( 20 000 
Tentative credit_ 


of $48,340 


> 


V 330,000 
Brazil 


of $48,340 


)“- 

)" 


Income and profits taxes paid or accrued_ 

/ 40.000 ' 

Limitation under section 131 (b) ( 1 ) ( --- - ■ of $48,340 

\ 330,000 

Tentative credit_ 

Argentine Republic 

Tentative credit_ 

Mexico 

Tentative credit_____ 

Puerto Rico 

Income and profits taxes paid or accrued_ 


Limitation under section 131 (b) ( 1 ) 
Tentative credit- 


Jfi.OOO 
. 330.000 


of $48,340 


France 

Dividend tax paid at source_ 

Income and profits taxes paid or accrued on branch operations_ 

Income and profits taxes deemed under section 131 (f) to have been paid, com¬ 
puted as follows: 

Dividend received on December 31 of the taxable year_$50, 000.00 

Income of French corporation earned during taxable year_ 200,000. 00 

Income and profits taxes paid to France on $200,000_ 30,000. 00 

Accumulated profits ($200,000 minus $30.000)_ 170,000.00 

French taxes applicable to accumulated profits 

/ 50,000 /170.000 \\ 

difitrlbut * d ( 01 (^553 of • 30 - W0 )). 7 * 500 - 00 


$7. 500. 00 
4, 394.55 

4, 394. 55 

$1,800.00 
2, 929. 70 
1,800.00 

$2,400.00 

5, 859. 40 
2, 400. 00 

None. 

None. 

$1,250.00 

1.464.85 

1.250.00 


$9.000. 00 
3, 000. 00 


, 200.000 

/ 50.000 

Limitation under section 131 (f) f 


of $48,340 


) — 


7. 324. 24 


330.000 

Income and profits taxes deemed to have been paid (French taxes applicable to 
accumulated profits distributed to domestic corporation, reduced in accord¬ 
ance with the limitation under section 131 (f)_ 

Total income and profits taxes paid or accrued and deemed to have been paid 
to France_ 


7. 324. 24 


70.000 


,330,000 


of $48,340 


Limitation under section 131 (b) (1) 

Tentative credit- 

Sum of Tentative Credits 




19,324.24 
10, 253. 94 
10, 253. 94 


Great Britain- 

Canada _ 

Brazil _ 

Puerto Rico- 

France_ 


$4,394. 55 
1,800.00 
2 , 250. 00 
1. 250. 00 
10, 253. 94 


20, 098. 49 


Limitation on sum of tentative credits under section 131 (b) (2) to determine 
... /130,000 \ 

CTCdlt Cf >48 ' 340 ) ---03 

Total amount of credit allowable (sum of tentative credits reduced in accordance 

with the limitation under section 131 (b) (2 ))19 943 93 


CHAPTER xxn 

Returns and Payment of Tax 

Supplement D—Returns and Payment of 
Tax [Supplementary to Subtitle B, 
Part VJ 

Sec. 141. Consolidated returns of railroad 
corporations. —(a) Privilege to file consoli¬ 
dated returns .—An affiliated group of cor¬ 
porations shall, subject to the provisions of 
this section, have the privilege of making a 
consolidated return for the taxable year in 
lieu of separate returns. The making of a 
consolidated return shall be upon the condi¬ 
tion that all the corporations which have 
been members of the affiliated group at any 
time during the taxable year for which the 
return is made consent to all the regulations 
under subsection (b) (or, in case such regu¬ 


lations are not prescribed prior to the mak¬ 
ing of the return, then the regulations pre¬ 
scribed under section 141 (b) of the Revenue 
Act of 1936 insofar as not inconsistent with 
this Act) prescribed prior to the making of 
such return; and the making of a consoli¬ 
dated return shall be considered as such 
consent. In the case of a corporation which 
is a member of the affiliated group for a 
fractional part of the year the consolidated 
return shall include the income of such 
corporation for such part of the year as it 
is a member of the affiliated group. 

(b) Regulations .—The Commissioner, with 
the approval of the Secretary, shall prescribe 
such regulations as he may deem necessary 
in order that the tax liability of any affili¬ 
ated group of corporations making a con¬ 
solidated return and of each corporation in 
the group, both during and after the period 
of affiliation, may be determined, computed, 


assessed, collected, and adjusted In such 
manner as clearly to reflect the income and 
to prevent avoidance of tax liability. 

(c) Computation and payment of tax. —In 
any case in which a consolidated return is 
made the tax shall be determined, computed, 
assessed, collected, and adjusted in accord¬ 
ance with tho regulations under subsection 
(b), (or, in case such regulations are not 
prescribed prior to the making of the return, 
then the regulations prescribed under sec¬ 
tion 141 (b) of the Revenue Act of 1936 
insofar as not Inconsistent with this Act) 
prescribed prior to the date on which such 
return is made. 

(d) Definition of "affiliated group". —As 
used in this section an “affiliated group” 
means one or more chains of corporations 
connected through stock ownership with a 
common parent corporation if— 

(1) At least 95 per centum of the stock 
of each of the corporations (except the com¬ 
mon parent corporation) is owned directly 
by one or more of the other corporations: 
and 

(2) Tile common parent corporation owns 
directly at least 95 per centum of the stock 
of at least one of the other corporations; 
and 

(3) Each of the corporations is either (A) 
a corporation whose principal business is 
that of a common carrier by railroad or 
(B) a corporation the assets of which con¬ 
sist principally of stock in such corporations 
and which does not itself operate a business 
other than that of a common carrier by 
railroad. For the purpose of determining 
whether the principal business of a corpora¬ 
tion is that of a common carrier by railroad, 
if a common carrier by railroad has leased 
its railroad properties and such properties 
are operated as such by another common 
carrier by railroad, the business of receiving 
rents for such railroad properties shall be 
considered as the business of a common car¬ 
rier by railroad. As used in this paragraph, 
the term “railroad” includes a street, subur¬ 
ban, or interurban electric railway, or a 
street or suburban trackless trolley system 
of transportation, or a street or suburban 
bus system of transportation operated as 
part of a street or suburban electric rail¬ 
way or trackless trolley system. 

As used in this subsection (except in para¬ 
graph (3)) the term “stock” does not in¬ 
clude nonvoting stock which is limited and 
preferred as to dividends. 

(e) Foreign corporations .—A foreign cor¬ 
poration shall not be deemed to be affiliated 
with any other corporation within the mean¬ 
ing of this section. 

(/) China Trade Act Corporations. —A cor¬ 
poration organized under the China Trade 
Act. 1922, shall not be deemed to be affiliated 
with any other corporation within the mean¬ 
ing of this section. 

(g) Corporations deriving income from 
possessions of United States. —For the pur¬ 
poses of this section a corporation entitled to 
the benefits of section 251, by reason of re¬ 
ceiving a large percentage of its income from 
possessions of the United States, shall be 
treated as a foreign corporation. 

(h) Subsidiary formed to comply with 
foreign lavo. —In the case of a domestic corpo¬ 
ration owning or controlling, directly or in¬ 
directly, 100 per centum of the capital stock 
(exclusive of directors’ qualifying shares) of 
a corporation organized under the laws of a 
contiguous foreign country and maintained 
solely for the purpose of complying with the 
laws of such country as to title and opera¬ 
tion of property, such foreign corporation 
may, at the option of the domestic corpora¬ 
tion, be treated for the purpose of this title 
as a domestic corporation. 

(i) Suspension of running of statute of 
limitations. —If a notice under section 272 
(a) in respect of a deficiency for any taxable 
year is mailed to a corporation, the suspen¬ 
sion of the running of the statute of limita¬ 
tions, provided in section 277, shall apply 
in the case of corporations with which such 
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corporation made a consolidated return for 
such taxable year. 

(j) Receivership cases. —If the common 
parent corporation of an affiliated group mak¬ 
ing a consolidated return would. If filing a 
separate return, be entitled to the benefits 
of section 13 (e), the affiliated group shall 
be entitled to the benefits of such subsection. 
In all other cases the affiliated group making 
a consolidated return shall not be entitled to 
the benefits of such subsection, regardless of 
the fact that one or more of the corpora¬ 
tions in the group are in bankruptcy or in 
receivership. 

( k) Allocation of income and deductions .— 
For allocation of income and deductions of 
related trades or businesses, see section 45. 

Art. 141-1. Consolidated returns of 
affiliated corporations for taxable years 
beginning after December 31, 1937 .—The 
regulations prescribed under section 
141 (b) have been promulgated as Reg¬ 
ulations 102 and are applicable to the 
making, after the promulgation of such 
regulations, of consolidated returns by 
affiliated corporations for taxable years 
beginning after December 31, 1937, and 
to the determination, computation, as¬ 
sessment, collection, and adjustment of 
tax liabilities under consolidated returns 
for such years. For definition of taxa¬ 
ble year, see section 48. 

Art. 141-2. Formation of and changes 
in affiliated group. —An affiliated group 
of corporations, within the meaning of 
section 141, is formed at the time that 
the common parent corporation becomes 
the owner directly of at least 95 percent 
of the stock (as defined by section 141 
(d>) of another corporation. A cor¬ 
poration becomes a member of an affili¬ 
ated group at the time that one or more 
members of the group become the own¬ 
ers directly of at least 95 percent of its 
stock. A corporation ceases to be a 
member of an affiliated group at the 
time that the aggregate of its stock 
owned directly by the members of the 
group becomes less than 95 percent. 

Art. 141-3. Corporation to be included 
in consolidated returns for taxable years 
beginning after December 31, 1937 .— 
The privilege of filing consolidated re¬ 
turns for taxable years beginning after 
December 31, 1937, is limited to corpo¬ 
rations constituting an “affiliated group” 
as defined in section 141 (d). The Act 
requires each corporation to be either 
(1) a corporation whose principal busi¬ 
ness is that of a “common carrier by 
railroad” or (2) a corporation whose as¬ 
sets consist principally of stock in such 
corporations and which does not itself 
operate a business other than that of a 
“common carrier by railroad.” The 
term “common carrier by railroad” in¬ 
cludes steam and electric railroads, 
street, suburban, and interurban electric 
railways, street and suburban trackless 
trolley systems of transportation, and 
street or suburban bus systems of trans¬ 
portation operated as a part of street 
or suburban electric railway or trackless 
trolley systems, but does not include ex¬ 
press, refrigerator, or sleeping car com¬ 
panies. If a “common carrier by rail¬ 
road” as above defined has leased its 
railroad properties and such properties 


are operated as such by another com¬ 
mon carrier by railroad, the business of 
receiving rents for such properties is 
considered as the business of a common 
carrier by railroad. 

A consolidated return must include 
every domestic corporation which is a 
member of the “affiliated group”; but 
shall not include a foreign corporation 
(except as provided in section 141 (h); 
a corporation organized under the China 
Trade Act, 1922; or a corporation entitled 
to the benefits of section 251. 

Art. 141-4. Foreign corporations which 
may be treated as domestic corpora¬ 
tions. —In the case of a domestic corpo¬ 
ration owning or controlling, directly or 
indirectly, the entire capital stock (ex¬ 
clusive of directors* qualifying shares) 
of a corporation described in section 141 
<d) (3) and organized under the laws of 
Canada or of Mexico and maintained 
solely for the purpose of complying with 
the laws of such country as to title and 
operation of property, such foreign cor¬ 
poration may, at the option of the domes¬ 
tic corporation, be treated for taxable 
years beginning after December 31, 1937, 
as a domestic corporation. The option 
to treat such foreign corporation as a 
domestic corporation must be exercised 
at the time of making the first consoli¬ 
dated return under the Act, and cannot 
be exercised at any time thereafter. If 
the election is exercised to treat such for¬ 
eign corporation as a domestic corpora¬ 
tion it must be included in the consoli¬ 
dated return of the affiliated group of 
which it is a member for each year for 
which such group makes or is required 
to make a consolidated return. 

Sec. 142. Fiduciary returns. —(a) Require¬ 
ment of return. —Every fiduciary (except a 
receiver appointed by authority of law in 
possession of part only of the property of an 
Individual) shall make under oath a return 
for any of the following Individuals, estates, 
or trusts for which he acts, stating specifically 
the Items of gross income thereof and the 
deductions and credits allowed under this 
title and such other Information for the 
purpose of carrying out the provisions of 
this title as the Commissioner with the ap¬ 
proval of the Secretary may by regulations 
prescribe— 

(1) Every Individual having a net Income 
for the taxable year of $1,000 or over, if 
single, or if married and not living with 
husband or wife; 

(2) Every individual having a net income 
for the taxable year of $2,500 or over, if 
married and living with husband or wife; 

(3) Every Individual having a gross income 
for the taxable year of $5,000 or over, re¬ 
gardless of the amount of his net Income; 

(4) Every estate the net income of which 
for the taxable year Is $1,000 or over, 

(5) Every trust the net income of which 
for the taxable year Is $100 or over; 

(6) Every estate or trust the gross Income 
of which for the taxable year is $5,000 or 
over, regardless of the amount of the net 
income; and 

(7) Every estate or trust of which any 
beneficiary is a nonresident alien. 

(b) Joint fiduciaries. —Under such regula¬ 
tions as the Commissioner with the ap¬ 
proval of tho Secretary may prescribe a re¬ 
turn made by one of two or more Joint 
fiduciaries and filed in the office of the col¬ 
lector of the district where such fiduciary 
resides shall be sufficient compliance with 


the above requirement. Such fiduciary shall 
make oath (1) that he has sufficient knowl¬ 
edge of the affairs of the Individual, estate, 
or trust for which the return Is made, to 
enable him to make the return, and (2) that 
the return Is. to the best of his knowledge 
and belief, true and correct. 

(c) Laiv applicable to fiduciaries .—Any 
fiduciary required to make a return under 
this title shall be subject to all the provi¬ 
sions of law which apply to Individuals. 

Art. 142-1. Fiduciary returns. — Every 
fiduciary, or at least one of joint fidu¬ 
ciaries, must make a return of income— 

(a) For the individual whose income 
is in his charge, if the gross income of 
such individual is $5,000 or over, or if 
the net Income of such individual is 
$1,000 or over if single or if married and 
not living with husband or wife for any 
part of the taxable year; or if such indi¬ 
vidual is married and was living with 
husband or wife for any part of the tax¬ 
able year but not at the close of the 
taxable year and his gross income for 
the taxable year is $5,000 or over, or his 
net income is equal to, or in excess of, 
the credit allowed him by section 25 (b) 
(1) and (3) (computed without regard 
to his status as head of a family); or 
if such individual is married and was 
living with husband or wife for the en¬ 
tire taxable year and the aggregate 
gross income of both husband and wife 
is $5,000 or over, or the aggregate net 
income of both husband and wife is 
$2,500 or over; or if such individual is 
married and was living with husband or 
wife at the close of the taxable year but 
not during the entire taxable year and 
the aggregate gross income of both hus¬ 
band and wife is $5,000 or over, or the 
aggregate net income of both husband 
and wife is equal to, or in excess of, the 
credit allowed them by section 25 (b) 
(1) and (3) (computed without regard 
to the status of either of them as head 
of a family, or 

(b) For the estate for which he acts 
if the net income of such estate is $1,000 
or over, as computed under section 162, 
and for the trust for which he acts if the 
net income of such trust is $100 or over, 
as computed under section 162, or if the 
gross income of the estate or trust is 
$5,000 or over, regardless of the amount 
of the net income, or if any beneficiary 
of such estate or trust is a nonresident 
alien. 

The return in case (a) shall be on 
Form 1040 or 1040 A. In case (b) a 
return is required on Form 1041. A 
copy of the will or trust instrument 
sworn to by the fiduciary as a true 
and complete copy in cases in which 
the gross income of the estate or trust 
is $5,000 or over, must be filed with 
the fiduciary return of the estate or 
trust, together with a statement by the 
fiduciary indicating the provisions of 
the will or trust instrument which, in 
his opinion, determine the extent to 
which the income of the estate or trust 
is taxable to the estate or trust, the 
beneficiaries, or the grantor, respec¬ 
tively. If, however, a copy of the will 
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or trust instrument, or statement relat¬ 
ing to the provisions of the will or trust 
instrument, has once been filed, it need 
not again be filed if the fiduciary re¬ 
turn contains a statement showing 
when and where it was filed. If the 
trust instrument is amended in any way 
after such copy has been filed, a copy 
of the amendment, together with a 
statement by the fiduciary, indicating 
the effect, if any, in his opinion, of 
such amendment on the extent to 
which the income of the estate or trust 
is taxable to the estate or trust, the 
beneficiaries, or the grantor, respec¬ 
tively, must be filed with the return for 
the taxable year in which the amend¬ 
ment was made. See article 142-5 for 
returns in cases where any beneficiary 
is a nonresident alien. If the net in¬ 
come of a decedent from the beginning 
of the taxable year to the date of his 
death was equal to, or in excess of, the 
credit allowed him by section 25 (b) (1) 
and (3) (computed without regard to 
his status as head of a family), or if 
his gross income for the same period 
was $5,000 or over, the executor or ad¬ 
ministrator shall make a return for 
such decedent. (See article 25-7.) 

For information returns required to 
be made by fiduciaries under section 
147. see article 147-1. 

As to further duties and liabilities, 
of fiduciaries, see section 312. 

Art. 142-2. Return by guardian or 
committee. —A fiduciary acting as the 
guardian of a minor, or as the guardian 
or committee of an insane person, hav¬ 
ing a net income equal to, or in excess 
of. the credit allowed such person by sec¬ 
tion 25 (b) (1) and (3) (computed with¬ 
out regard to the status of the minor or 
insane person as head of a family), or 
having a gross income of $5,000 or over, 
must make a return for such person on 
Form 1040 or 1040 A and pay the tax, 
unless in the case of a minor the minor 
himself makes a return or causes it to be 
made. 

For the purpose of determining the lia¬ 
bility of a fiduciary to render a return 
under the provisions of the preceding 
paragraph in cases where the minor or 
the incompetent is married and was liv¬ 
ing with husband or wife at the close of 
the taxable year, it is the aggregate gross 
income or the aggregate net income of 
both husband and wife which is con¬ 
trolling. (See article 51-1.) 

Art. 143-3. Returns where two 
trusts. —In the case of two or more trusts 
the income of which is taxable to the 
beneficiaries, which were created by the 
same person and for which the same 
trustee acts, the trustee shall make a 
single return on Form 1041 for all such 
trusts, notwithstanding that they may 
arise from different instruments. If, 
however, one person acts as trustee for 
trusts created by different persons for 
the benefit of the same beneficiary, he 
shall make a return on Form 1041 for 
each trust separately. 


Art. 142-4. Return by receiver. —A re¬ 
ceiver who stands in the stead of an indi¬ 
vidual or corporation must render a 
return of income and pay the tax for his 
trust, but a receiver of only part of the 
property of an individual or corporation 
need not. If the receiver acts for an 
individual the return shall be on Form 
1040 or 1040A. When acting for a cor¬ 
poration a receiver is not treated as a 
fiduciary, and in such a case the return 
shall be made as if by the corporation 
itself. (See section 52.) A receiver in 
charge of the business of a partnership 
shall render a return on Form 1065. A 
receiver of the rents and profits ap¬ 
pointed to hold and operate a mortgaged 
parcel of real estate, but not in control 
of all the property or business of the 
mortgagor, and a receiver in partition 
proceedings, are not required to render 
returns of income. In general, statutory 
receivers and common law receivers of all 
the property or business of an individual 
or corporation must make returns. (See 
also sections 147 and 148 (a).) 

Art. 142-5. Return for nonresident 
alien beneficiary .—(a) United States 
business, or office .—If a citizen or resident 
fiduciary has the distribution of the in¬ 
come of an estate or trust any beneficiary 
of which is a nonresident alien engaged 
in trade or business within the United 
States or having an office or place of 
business therein at any time within the 
taxable year, the fiduciary shall make a 
return on Form 1040B for such non¬ 
resident alien and pay any tax shown 
thereon to be due. (See sections 143 and 
211.) Unless such return is a true and 
accurate return of the nonresident alien 
beneficiary’s income from all sources 
within the United States, the benefits of 
the credits and deductions to which the 
beneficiary is entitled cannot be obtained 
in the return filed by the fiduciary. (See 
sections 215 and 251.) If the beneficiary 
appoints a person in the United States to 
act as his agent for the purpose of ren¬ 
dering income tax returns, the fiduciary 
shall be relieved from the necessity of 
filing Form 1040B in behalf of the bene¬ 
ficiary and from paying the tax. In such 
a case the fiduciary shall make a return 
on Form 1041 and attach thereto a copy 
of the notice of appointment. If the sole 
beneficiary of an estate or trust is a non¬ 
resident alien engaged in trade or busi¬ 
ness within the United States or having 
an office or place of business therein at 
any time within the taxable year the 
fiduciary shall make a return on Form 
1041, as well as on Form 1040B. If there 
are two or more such nonresident alien 
beneficiaries, the fiduciary shall render a 
return on Form 1041 and also a return on 
Form 1040B for each nonresident alien 
beneficiary. (See further article 217-1.) 

(b) No United States business or of¬ 
fice. —A citizen or resident fiduciary hav¬ 
ing the distribution of the income of an 
estate or trust will not be required to 
make a return for any beneficiary of the 
estate or trust who is a nonresident alien 


not engaged in trade or business within 
the United States and not having an of¬ 
fice or place of business therein at any 
time within the taxable year if the entire 
amount of the tax on the income pay¬ 
able to such beneficiary has been with¬ 
held at the source (see sections 143 and 
211 (a)). A citizen or resident fiduciary 
having the distribution of the income of 
an estate or trust shall make a return on 
Form 1040 NB-a if a beneficiary, other 
than a resident of Canada, has gross in¬ 
come for the taxable year of more than 
$21,600 from the sources specified in sec¬ 
tion 211 (a), regardless of the amount of 
tax withheld at the source. If the gross 
income from such sources is $21,600 or 
less, the return (if a return is required to 
be filed) for the beneficiary shall be on 
Form 1040 NB. If a return is required 
to be filed for a beneficiary who is a resi¬ 
dent of Canada, such return also shall be 
on Form 1040 NB. If the beneficiary 
appoints a person in the United States 
to act as his agent for the purpose of 
rendering income tax returns, the fiduci¬ 
ary shall be relieved from the necessity 
of filing a return in behalf of the bene¬ 
ficiary and from paying the tax. In such 
a case the fiduciary shall make a return 
on Form 1041 and attach thereto a copy 
of the notice of appointment. The fidu¬ 
ciary shall make a return on Form 1042 
of the tax at 10 percent on the entire 
amount of the income payable to the 
beneficiary, except that in the case of a 
beneficiary, resident of Canada, the rate 
shall be 5 percent. In addition to such 
return or returns, the fiduciary shall 
make a return on Form 1041 for the es¬ 
tate or trust, irrespective of the number 
of beneficiaries. 

Art. 142-6. Time for filing return upon 
death, or termination of trust. —After 
his appointment and qualification, an 
executor or administrator may immedi¬ 
ately file a return for the decedent with¬ 
out waiting for the close of the taxable 
year. Upon the completion of the ad¬ 
ministration of an estate and final ac¬ 
counting, an executor or administrator 
may immediately file a return of income 
of the estate for the taxable year in 
which the administration was closed. 
Similarly, upon the termination of a 
trust, the trustee may immediately make 
a return without waiting for the close 
of the taxable year. Any income return 
required to be filed for a decedent cov¬ 
ering the taxable year during which the 
decedent dies, or for the year in which 
an estate is closed or a trust terminated, 
is due on the 15th day of the third 
month following the close of the taxable 
year during which the decedent dies, the 
estate is closed, or the trust is termi¬ 
nated, which date shall also be the due 
date for payment of -the tax or the first 
installment thereof if payment is made 
under the provisions of section 56 <b). 
The payment of the tax before the end 
of the taxable year under such circum¬ 
stances does not relieve the taxpayer 
from liability for any additional tax 
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found to be due upon income of the tax¬ 
able year. (See sections 57 and 272.) 

The domiciliary representative is re¬ 
quired to include in the return rendered 
by him as such domiciliary representa¬ 
tive the entire income of the estate. 
Consequently the only return required 
to be filed by the ancillary representa¬ 
tive is on Form 1041, which shall be filed 
with the collector for his district and 
shall show the name and address of the 
domiciliary representative, the amount 
of gross income received by the ancillary 
representative, and the deductions to be 
claimed against such income, including 
any amount of income properly paid or 
credited by the ancillary representative 
to any legatee, heir, or other beneficiary. 
If the ancillary representative for the 
estate of a nonresident alien is a citizen 
or resident of the United States, and the 
domiciliary representative is a nonresi¬ 
dent alien, such ancillary representative 
is required to render the return other¬ 
wise required of the domiciliary repre¬ 
sentative. 

Sec. 143. Withholding of tax at source .— 

(a) Tax-free covenant bonds. —(1) Require¬ 
ment of withholding .—In any case where 
bonds, mortgages, or deeds of trust, or other 
similar obligations of a corporation, issued 
before January 1, 1934, contain a contract or 
provision by which the obligor agrees to pay 
any portion of the tax Imposed by this title 
upon the obligee, or to reimburse the obligee 
for any portion of the tax. or to pay the in¬ 
terest without deduction for any tax which 
the obligor may be required or permitted to 
pay thereon, or to retain therefrom under any 
law of the United States, the obligor shall 
deduct and withhold a tax equal to 2 per 
centum of the interest upon such bonds, 
mortgages, deeds of trust, or other obligations, 
whether such interest is payable annuaUy or 
at shorter or longer periods, if payable to an 
individual, a partnership, or a foreign cor¬ 
poration not engaged in trade or business 
within the United States and not having any 
office or place of business therein: Provided, 
That if the liability assumed by the obligor 
does not exceed 2 per centum of the inter¬ 
est, then the deduction and withholding shall 
be at the following rates: (A) 10 per centum 
in the case of a nonresident alien individual 
(except that such rate shall be reduced, in 
the case of a resident of a contiguous country, 
to such rate, not less than 5 per centum, as 
may be provided by treaty with such coun¬ 
try), or of any partnership not engaged in 
trade or business within the United States 
and not having any office or place of business 
therein and composed in whole or in part of 
nonresident aliens. (B) in the case of such 
a foreign corporation, 15 per centum, and 
(C) 2 per centum in the case of other in¬ 
dividuals and partnerships: Provided further. 
That If the owners of such obligations are 
not known to the withholding agent the 
Commissioner may authorize such deduction 
and withholding to be at the rate of 2 per 
centum, or. if the liability assumed by the 
obligor does not exceed 2 per centum of the 
Interest, then at the rate of 10 per centum. 

(2) Benefit of credits against net income .— 
Such deduction and withholding shall not 
be required in the case of a citizen or resi¬ 
dent entitled to receive such Interests, if he 
flies with the withholding agent on or be¬ 
fore February 1 a signed notice in writing 
claiming the benefit of the credits provided 
in section 25 (b); nor in the case of a non¬ 
resident alien individual if so provided for 
in regulations prescribed by the Commis¬ 
sioner under section 215. 

J3) Income of obZipor and obligee .—The 
obligor shall not be allowed a deduction for 
the payment of the tax imposed by this title 


or any other tax paid pursuant to the tax- 
free covenant clause, nor shall such tax be 
Included in the gross Income of the obligee. 

(b) Nonresident aliens .—All persons, in 
whatever capacity acting, including lessees 
or mortgagors of real or personal property, 
fiduciaries, employers, and all officers and 
employees of the United States, having the 
control, receipt, custody, disposal, or payment 
of interest (except interest on deposits with 
persons carrying on the banking business 
paid to persons not engaged in business in 
the United States and not having an office or 
place of business therein), dividends, rent, 
salaries, wages, premiums, annuities, com¬ 
pensations. remunerations, emoluments, or 
other fixed or determinable annual or period¬ 
ical gains, profits, and income (but only to 
the extent that any of the above items con¬ 
stitutes gross income from sources within 
the United States), of any nonresident alien 
individual, or of any partnership not engaged 
in trade or business within the United States 
and not having any office or place of business 
therein and composed in whole or in part of 
nonresident aliens, shall (except in the cases 
provided for in subsection (a) of this section 
and except as otherwise provided in regula¬ 
tions prescribed by the Commissioner under 
section 215) deduct and withhold from such 
annual or periodical gains, profits, and income 
a tax equal to 10 per centum thereof, ex¬ 
cept that such rate shall be reduced, in the 
case of a nonresident alien individual a resi¬ 
dent of a contiguous country, to such rate 
(not less than 5 per centum) as may be 
provided by treaty with such country: Pro¬ 
vided, That no such deduction or withhold¬ 
ing shall be required in the case of dividends 
paid by a foreign corporation unless (1) such 
corporation is engaged in trade or business 
within the United States or has an office or 
place of business therein, and (2) more than 
85 per centum of the gross income of such 
corporation for the three-year period ending 
with the close of its taxable year preceding 
the declaration of such dividends (or for 
such part of such period as the corporation 
has been in existence) was derived from 
sources within the United States as deter¬ 
mined under the provisions of section 119: 
Provided further, That the Commissioner 
may authorize such tax to be deducted and 
withheld from the interest upon any securi¬ 
ties the owners of which are not known to 
the withholding agent. Under regulations 
prescribed by the Commissioner, with the 
approval of the Secretary, there may be ex¬ 
empted from such deduction and withholding 
the compensation for personal services of 
nonresident alien individuals who enter and 
leave the United States at frequent intervals. 

(c) Return and payment .—Every person 
required to deduct and withhold any tax 
under this section shall make return thereof 
on or before March 15 of each year and shall 
on or before June 15. in lieu of the time 
prescribed in section 56, pay the tax to the 
official of the United States Government au¬ 
thorized to receive it. Every such person is 
hereby made liable for such tax and is hereby 
indemnified against the claims and demands 
of any person for the amount of any pay¬ 
ments made in accordance with the provi¬ 
sions of this section. 

(d) Income of recipient .—Income upon 
which any tax is required to be withheld at 
the source under this section shall be in¬ 
cluded in the return of the recipient of such 
income, but any amount of tax so withheld 
shall be credited against the amount of in¬ 
come tax as computed in such return. 

(e) Tax paid by recipient .—If any tax re¬ 
quired under this section to be deducted and 
withheld is paid by the recipient of the in¬ 
come, it shaU not bo re-collected from the 
withholding agent: nor in cases in which the 
tax is so paid shaU any penalty be imposed 
upon or collected from the recipient of the 
income or the withholding agent for failure 
to return or pay the same, unless such fail¬ 
ure was fraudulent and for the purpose of 
evading payment. 

(/) Refunds and credits .—Where there has 
been an overpayment of tax under this sec¬ 
tion any refund or credit made under the 


provisions of section 322 shall be made to the 
withholding agent unless the amount of 
such tax was actuaUy withheld by the with¬ 
holding agent. 

Art. 143-1. Withholding tax at 
source. —(a) Withholding in general .— 
Withholding of a tax of 10 percent is re¬ 
quired in the case of fixed or determin¬ 
able annual or periodical income paid to 
a nonresident alien individual (even 
though such individual is engaged in 
trade or business within the United States 
or has an office or place of business there¬ 
in) or to a nonresident partnership, 
composed in whole or In part of non¬ 
resident alien individuals, except (1) in¬ 
come from sources without the United 
States, including interest on deposits 
with persons carrying on the banking 
business paid to persons not engaged in 
business in the United States and not 
having any office or place of business 
therein, (2) interest upon bonds or other 
obligations of a corporation containing a 
tax-free covenant and issued before 
January 1. 1934 (but see paragraph (b) 
of this article), (3) dividends paid by 
a foreign corporation unless (A) such 
corporation is engaged in trade or busi¬ 
ness within the United States or has an 
office or place of business therein, and 
(B) more than 85 percent of the gross 
income of such corporation for the 3- 
year period ending with the close of its 
taxable year preceding the declaration 
of such dividends (or for such part of 
such period as the corporation has been 
in existence) was derived from sources 
within the United States, as determined 
under the provisions of section 119. (4) 
dividends distributed by a corporation 
organized under the China Trade Act, 
1922, to a resident of China, and (5) 
except that such rate of 10 percent shall 
be reduced, in the case of a resident of a 
contiguous country, to such rate, not less 
than 5 percent, as may be provided by 
treaty with such country. Under the 
regulations prescribed pursuant to the 
tax convention between the United 
States and Canada, the rate of tax to be 
withheld at the source has been reduced 
to 5 percent in the case of residents of 
Canada. (See page 668 of the Appendix 
to these regulations.) 

The tax must be withheld at the 
source from the gross amount of any 
distribution made by a corporation, other 
than a nontaxable distribution payable 
in stock or stock rights or a distribu¬ 
tion in partial or complete liquidation, 
without regard to any claim that all or 
a portion of such distribution is not tax¬ 
able. Appropriate adjustments, if any, 
will be made upon the filing of claims 
for refund. 

The tax must be withheld at the 
crued interest paid in connection with 
the sale of bonds between interest dates. 

A tax of 10 percent must be withheld 
from interest on bonds or securities not 
containing a tax-free covenant, or con¬ 
taining a tax-free covenant and issued 
on or after January 1, 1934. if the owner 
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is unknown to the withholding agent, 
except where such interest represents 
income from sources without the United 
States. 

For withholding in the case of income 
paid to nonresident foreign corporations, 
6ee article 144-1. 

Resident or domestic fiduciaries are 
required to deduct the income tax at the 
source from all fixed or determinable 
annual or periodical gains, profits, and 
income of nonresident alien beneficiaries, 
to the extent that such items constitute 
gross income from sources within the 
United States. Bond interest, dividends, 
or other fixed or determinable annual or 
periodical income paid to a nonresident 
alien fiduciary is subject to withholding 
even though the beneficiaries of the 
estate or trust are citizens or residents 
of the United States. 

The income of a trust created by a 
nonresident alien individual and taxable 
to the grantor under the provisions of 
section 166 or 167 is subject to with¬ 
holding even though the beneficiaries 
of such trust are citizens or residents 
of the United States, and regardless ol 
whether the beneficiaries are exemp 
from income tax. 

A debtor corporation having an issue 
of bonds or other similar obligations 
which appoints a duly authorized agent 
to act in its behalf under the withholding 
provisions of the Act, is required to file 
notice of such appointment with the 
Commissioner of Internal Revenue, Sort¬ 
ing Section, Washington, D. C., giving 
the name and address of the agent. 

If, in connection with the sale of its 
property, payment of the bonds or other 
obligations of a corporation is assumed 
by the assignee, such assignee, whether 
an individual, partnership, or corpora¬ 
tion. must deduct and withhold such 
taxes as would be required to be with¬ 
held by the assignor had no such sale or 
transfer been made. 

For determining income from sources 
within the United States, see section 119. 

As to who are nonresident alien indi¬ 
viduals, see articles 211-2 and 901-8. 
For classification of foreign corpora¬ 
tions. see articles 231-1 and 901-8. As 
to what partnerships are deemed to be 
nonresident partnerships, see article 
901-8. 

For withholding in the case of divi¬ 
dends distributed by a corporation or¬ 
ganized under the China Trade Act, 1922, 
see articles 143-3 and 262-4. 

(5) Tax-free covenant bonds issued 
before January 1, 1934. —The withhold¬ 
ing provisions of section 143 (a) (1) are 
applicable only to bonds, mortgages, or 
deeds of trust, or other similar obliga¬ 
tions of a corporation which were issued 
before January 1, 1934, and which con¬ 
tain a tax-free covenant. For the pur¬ 
pose of section 143 (a) (1) bonds, mort¬ 
gages, or deeds of trust, or other similar 
obligations of a corporation, are issued 
when delivered. If a broker or other 
person acts as selling agent of the obligor 


the obligation is issued when delivered by 
the agent to the purchaser. If a broker 
or other person purchases the obligation 
outright for the purpose of holding or 
reselling it, the obligation is issued when 
delivered to such broker or other person. 

In order that the date of issue of bonds, 
mortgages, or deeds of trust, or other 
similar obligations of corporations, con¬ 
taining a tax-free covenant may be read¬ 
ily determined by the owner, for the 
purpose of preparing the ownership cer¬ 
tificates required under articles 143-1 to 
143-9 the “issuing** or debtor corporation 
shall indicate, by an appropriate nota¬ 
tion. the date of issue or use the phrase, 
“Issued on or after January 1, 1934," on 
each such obligation or in a statement 
accompanying the delivery of such obli¬ 
gation. 

In cases where on or after January 1, 
1934, the maturity date of bonds or other 
obligations of a corporation is extended, 
the bonds or other obligations shall be 
considered to have been issued on or 
after January 1, 1934. The interest on 
such obligations is not subject to the 
withholding provisions of section 143 (a) 
but falls within the class of interest de¬ 
scribed in section 143 (b). 

In the case of interest upon bonds or 
other obligations of a corporation con¬ 
taining a tax-free covenant and issued 
before January 1, 1934, paid to an in¬ 
dividual, a fiduciary or a partnership, 
whether resident or nonresident, with¬ 
holding of a tax of 2 percent is required, 
except that if the liability assumed by 
the obligor in connection with such a 
covenant does not exceed 2 percent of 
the interest, withholding is required at 
the rate of 10 percent in the case of a 
nonresident alien, or a nonresident part¬ 
nership composed in whole or in part 
of nonresident alien individuals or if the 
owner is unknown to the withholding 
agent. The rates of withholding ap¬ 
plicable to the interest on bonds or other 
obligations of a corporation containing a 
tax-free covenant, and issued before 
January 1,1934, are applicable to interest 
on such obligations issued by a domestic 
corporation or a resident foreign corpo¬ 
ration. However, withholding is not re¬ 
quired in the case of interest payments 
on such bonds or obligations if such 
interest is not to be treated as income 
from sources within the United States 
under section 119 (a) (1) (B) and the 
payments are made to a nonresident alien 
or a partnership composed wholly of non¬ 
resident aliens. A nonresident foreign 
corporation having a fiscal or paying 
agent in the United States is required to 
withhold a tax of 2 percent upon the 
interest on its tax-free covenant bonds 
issued before January 1. 1934, paid to an 
individual or fiduciary who is a citizen 
or resident of the United States, or to a 
partnership any member of which is a 
citizen or resident, or to an unknown 
owner. 

For withholding in the case of inter¬ 
est upon bonds or other obligations of 


a corporation containing a tax-free cove¬ 
nant and issued before January 1, 1934, 
paid to nonresident foreign corporations, 
see article 144-1. 

Bonds issued under a trust deed con¬ 
taining a tax-free covenant are treated 
as if they contain such a covenant. If 
neither the bonds nor the trust deeds 
given by the obligor to secure them con¬ 
tained a tax-free covenant, but the orig¬ 
inal trust deeds were modified prior to 
January 1, 1934, by supplemental agree¬ 
ments containing a tax-free covenant 
executed by the obligor corporation and 
the trustee, the bonds issued prior to 
January 1, 1934, are subject to the pro¬ 
visions of section 143 (a), provided ap¬ 
propriate authority existed for the modi¬ 
fication of the trust deeds in this manner. 
The authority must have been contained 
in the original trust deeds or actually 
secured from the bondholders. 

In the case of corporate bonds or other 
obligations containing a tax-free cove¬ 
nant, issued before January 1, 1934. the 
corporation paying a Federal tax, or any 
part of it, for someone else pursuant to 
its agreement is not entitled to deduct 
such payment from its gross income 
on any ground nor shall the tax so paid 
be included in the gross income of the 
bondholder. The amount of the tax may 
nevertheless be claimed by the bond¬ 
holder as a credit against the total 
amount of income tax due in accordance 
with section 143 (d). The tax withheld 
at the source upon tax-free covenant 
bond interest included in the income 
of an estate or trust and taxable to the 
beneficiaries thereof ^including the 
grantor of a trust subject to section 166 
or 167) is allowable, pro rata, as a credit 
against (1) the tax required to be with¬ 
held by the fiduciary from the income of 
nonresident alien beneficiaries and (2) 
against the total tax computed in the 
returns of the beneficiaries required to 
make returns. In the case, however, of 
corporate bonds or other obligations con¬ 
taining an appropriate tax-free cove¬ 
nant, the corporation paying for some 
one else, pursuant to its agreement, a 
State tax or any tax other than a Fed¬ 
eral tax may deduct such payment as 
interest paid on indebtedness. 

Art. 143-2. Fixed or determinable an¬ 
nual or periodical income. —Only fixed 
or determinable annual or periodical in¬ 
come is subject to withholding. The Act 
specifically includes in such income, in¬ 
terest, dividends, rent, salaries, wages, 
premiums, annuities, compensations, re¬ 
munerations and emoluments. But 
other kinds of income are included, as, 
for instance, royalties. 

Income is fixed when it is to be paid 
in amounts definitely predetermined. 
Income is determinable whenever there 
is a basis of calculation by which the 
amount to be paid may be ascertained. 
The income need not be paid annually 
if it is paid periodically; that is to say. 
from time to time, whether or not at 
regular intervals. That the length of 
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time during which the payments are to 
be made may be increased or diminished 
in accordance with someone’s will or 
with the happening of an event does not 
make the payments any the less deter¬ 
minable or periodical. A salesman 
working by the month for a commission 
on sales which is paid or credited 
monthly receives determinable periodical 
income. The share of the income of an 
estate or trust from sources within the 
United States which is distributable, 
whether distributed or not, or which has 
been paid or credited during the tax¬ 
able year to a nonresident alien bene- 
ciary of such estate or trust constitutes 
fixed or determinable annual or periodi¬ 
cal income within the meaning of sec¬ 
tion 143 (b). The income derived from 
the sale in the United States of property, 
whether real or personal, is not fixed or 
determinable annual or periodical in¬ 
come. Such items as taxes, interest on 
mortgages, or premiums on insurance 
paid to or for the account of a nonresi¬ 
dent alien landlord by a tenant, pursu¬ 
ant to the terms of the lease, constitute 
fixed or determinable annual or periodi¬ 
cal income. 

Art. 143-3. Exemption from withhold - 
ing. —Withholding from interest on 
bonds or other obligations of corpora¬ 
tions issued prior to January 1, 1934, 
containing a tax-free covenant shall not 
be required in the case of a citizen or 
resident if he files with the witholding 
agent when presenting interest coupons 
for payment, or not later than February 
1 of the following year, an ownership 
certificate on Form 1000 stating that his 
net income does not exceed his personal 
exemption and credit for dependents. 
To avoid inconvenience a resident alien 
should file a certificate of residence on 
Form 1078 with withholding agents, who 
shall forward such certificates to the 
Commissioner of Internal Revenue. 
Sorting Section, Washington, D. C., with 
a letter of transmittal. 

The income of domestic corporations 
and of resident foreign corporations is 
free from withholding. 

No withholding from dividends paid 
by a corporation organized under the 
China Trade Act, 1922, is required unless 
the dividends are treated as income from 
sources within the United States under 
section 119 and are distributed to— 

tl) A nonresident alien other than a 
resident of China at the time of such 
distribution; 

<2) A nonresident partnership com¬ 
posed in whole or in part of nonresident 
aliens (other than a partnership resident 
in China); or 

(3) A nonresident foreign corporation 
pother than a corporation resident in 
China). 

The salary or other compensation for 
personal services of a nonresident alien 
individual who enters and leaves the 
United States at frequent intervals, shall 
not be subject to deduction and with¬ 


holding of income tax at the source, pro¬ 
vided he is a resident of Canada or 
Mexico. 

The following items of fixed or deter¬ 
minable annual or periodical income 
from sources within the United States 
received by a citizen of France residing 
in France, or a corporation organized 
under the laws of France, are not subject 
to the withholding provisions of the 
Revenue Act of 1938, since such income 
is exempt from Federal income tax 
under the provisions of the tax conven¬ 
tion between the United States and 
France, signed April 27, 1932, and effec¬ 
tive January 1, 1936 (see page 680 of 
the Appendix to these regulations): 

(1) Amounts paid as consideration for 
the right to use patents, secret processes 
and formulas, trade-marks, and other 
analogous rights; 

(2) Income received as copyright 
royalties; and 

(3) Private pensions and life annuities. 

The person paying such income should 
be notified by letter from the French 
citizen or corporation, as the case may be, 
that the income is exempt from taxation 
under the provisions of the convention 
and protocol referred to above. Such let¬ 
ter from a citizen of France shall contain 
his address and a statement that he is a 
citizen of France residing in France. The 
letter from such corporation shall con¬ 
tain the address of its office or place of 
business and a statement that it is a cor¬ 
poration organized under the laws of 
the Republic of France, and shall be 
signed by an officer of the corporation 
giving his official title. The letter of 
notification or a copy thereof should be 
immediately forwarded by the recipient to 
the Commissioner of Internal Revenue, 
Sorting Section, Washington, D. C. 

A nonresident alien individual not en¬ 
gaged in trade or business within the 
United States and not having an office 
or place of business therein at any time 
within the taxable year is subject to the 
tax imposed by section 211 (a) on gross 
income and is not entitled to any per¬ 
sonal exemption or credit for dependents. 
Although a nonresident alien individual 
who is engaged in trade or business with¬ 
in the United States or has an office or 
place of business therein is entitled to 
the personal exemption of $1,000 (and a 
credit for dependents if he is a resident 
of Canada or Mexico), he is subject to the 
normal tax and the surtax imposed by 
sections 11 and 12 of the Act by reason 
of the provisions of section 211 (b) and 
the benefit of the personal exemption and 
credit for dependents may not be received 
by filing a claim therefor with the with¬ 
holding agent. 

Art. 143-4. Ownership certificates for 
bond interest .—In accordance with the 
provisions of section 147 (b). citizens and 
resident individuals and fiduciaries, resi¬ 
dent partnerships and nonresident part¬ 
nerships all of the members of which are 
citizens or residents, owning bonds, mort¬ 


gages, or deeds of trust, or other similar 
obligations issued by a domestic corpo¬ 
ration, a resident foreign corporation, or 
a nonresident foreign corporation having 
a fiscal agent or a paying agent in the 
United States, when presenting interest 
coupons for payment shall file ownership 
certificates for each issue of such obli¬ 
gations regardless of the amount of the 
coupons. 

In the case of interest payments on 
overdue coupon bonds, the interest cou¬ 
pons of which have been exhausted, 
ownership certificates are required to 
be filed when collecting the interest in 
the same manner as if interest coupons 
were presented for coUection. 

In aU cases where the owner of bonds, 
mortgages, or deeds of trust, or other 
similar obligations of a corporation is a 
nonresident alien, a nonresident partner¬ 
ship composed in whole or in part of non¬ 
resident aliens, a nonresident foreign 
corporation, or where the owner is un¬ 
known, an ownership certificate for each 
issue of such obligations shall be filed 
when interest coupons for any amount 
are presented for payment. The owner¬ 
ship certificate is required whether or 
not the obligation contains a tax-free 
covenant. However, ownership certifi¬ 
cates need not be filed by a nonresident 
alien, a partnership composed wholly of 
nonresident aliens, or a nonresident for¬ 
eign corporation in connection with in¬ 
terest payments on such bonds, mort¬ 
gages, or deeds of trust or other similar 
obligations of a domestic or resident for¬ 
eign corporation qualifying under section 
119 (a) (1) (B), or of a nonresident for¬ 
eign corporation. 

The ownership certificate shall show 
the name and address of the debtor cor¬ 
poration, the name and address of the 
owner of the obligations, a description of 
the obligations, the amount of interest 
and its due date, the rate at which tax is 
to be withheld, and the date upon which 
the interest coupons were presented for 
payment. 

Ownership certificates need not be filed 
in the case of interest payments on obli¬ 
gations of a State, Territory, or any po¬ 
litical subdivision thereof, or the District 
of Columbia; or obligations of a corpo¬ 
ration organized under Act of Congress, 
if such corporation is an instrumentality 
of the United States; or the obligations 
of the United States or its possessions. 
(See section 22 (b) (4).) Ownership cer¬ 
tificates are not required to be filed in 
connection with interest payments on 
bonds, mortgages, or deeds of trust, or 
other similar obligations issued by an 
individual or a partnership. Ownership 
certificates are not required where the 
owner is a domestic corporation, a resi¬ 
dent foreign corporation, or a foreign 
government. 

When interest coupons detached from 
corporate bonds are received unaccom¬ 
panied by ownership certificates, unless 
the owner of the bonds is known to the 
first bank to which the coupons are pre- 
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sented for payment, and the bank is sat¬ 
isfied that the owner is a person who is 
not required to file an ownership certifi¬ 
cate, the bank shall require of the payee 
a statement showing the name and ad¬ 
dress of the person from whom the cou¬ 
pons were received by the payee, and al¬ 
leging that the owner of the bonds is 
unknown to the payee. Such statement 
shall be forwarded to the Commissioner 
with the monthly return on Form 1012. 
The bank shall also require the payee to 
prepare a certificate on Form 1001, cross¬ 
ing out “owner” and inserting “payee” 
and entering the amount of the interest 
on line 3, and shall stamp or write across 
the face of the certificate “Statement 
furnished,” adding the name of the bank. 

Ownership certificates are required 
in connection with interest payments 
on registered bonds as in the case of 
coupon bonds, except that if owner¬ 
ship certificates are not furnished by 
the owner of such bonds, ownership 
certificates must be prepared by the 
withholding agent. 

Art. 143-5. Form of certificate for 
citizens or residents. —For the purpose 
of article 143-4. Form 1000 shall be used 
in preparing ownership certificates of 
citizens or residents of the United States 
(individual or fiduciary), resident part¬ 
nerships, and nonresident partnerships 
all of the members of which are citizens 
or residents. If the obligations are is¬ 
sued by a nonresident foreign corpora¬ 
tion having a fiscal or paying agent in 
the United States, Form 1000 should be 
modified to shew the name and address 
of the fiscal agent or the paying agent 
in addition to the name and address of 
the debtor corporation. 

AlRT. 143-6. Form of certificate for 
nonresident aliens, nonresident foreign 
corporations P and unknown owners .— 
For the purpose of article 143-4, Form 
1001 shall be used in preparing owner¬ 
ship certificates (a) of nonresident al¬ 
iens, (6) of nonresident partnerships 
composed in whole or in part of non¬ 
resident aliens, (c) of nonresident for¬ 
eign corporations, and (cf) where the 
owner is unknown. 

Art. 143-7. Return and payment of 
tax withheld. —Every withholding agent 
shall make on or before March 15 an 
annual return on Form 1013 of the tax 
withheld from interest on bonds or other 
obligations of corporations. This return 
should be filed with the collector for the 
district in which the withholding agent 
is located. The withholding agent shall 
also make a monthly return on Form 
1012 on or before the 20th day of the 
month following that for which the re¬ 
turn is made. The ownership certifi¬ 
cates, Forms 1000 and 1001, must be for¬ 
warded to the Commissioner with the 
monthly return. Such of the forms as 
report interest from which the tax is to 
be withheld should be listed on the 
monthly return. While the forms re¬ 
porting interest from which no tax is to 
be withheld need not be listed on the 


return, the number of such forms sub¬ 
mitted should be entered in the space 
provided. If Form 1000 is modified to 
show the name and address of a fiscal or 
paying agent in the United States (see 
article 143-5), Forms 1012 and 1013 
should be likewise modified. 

Every person required to deduct and 
withhold any tax from income other than 
such bond interest shall make an annual 
return thereof to the collector on or be¬ 
fore March 15 on Form 1042, showing the 
amount of tax required to be withheld 
from each nonresident alien, nonresident 
partnership composed in whole or in part 
of nonresident aliens, or nonresident for¬ 
eign corporation to which income other 
than bond interest was paid during the 
previous taxable year. Form 1042 should 
be filed with the collector for the district 
in which the withholding agent is located. 
Every United States withholding agent 
shall make and file with the collector, in 
duplicate, an information return on Form 
1042B, for the calendar year 1938 and 
each subsequent calendar year, in addi¬ 
tion to the withholding return on Form 
1042, with respect to the items of income 
from which a tax of only 5 percent was 
withheld from Canadian addressees. 
There shall be reported on Form 1042B 
not only such items of income listed on 
Form 1042, but also such items of inter¬ 
est listed on monthly returns on Form 
1012, including items of interest where 
the liability for withholding is only 2 per¬ 
cent. In the case of corporations whose 
addresses are within Canada, only the 
fixed or determinable annual or periodi¬ 
cal income from sources within the 
United States consisting of dividends 
should be reported. 

In every case the tax withheld must be 
paid to the collector on or before June 15 
of the following year. For penalties and 
additions to the tax attaching upon fail¬ 
ure to make such returns or such pay¬ 
ments, see sections 145 and 291. 

If a debtor corporation has designated 
a person to act for it as withholding 
agent, and such person has not withheld 
any tax from the income nor received 
any funds from the debtor corporation 
to pay the tax which the debtor corpora¬ 
tion assumed in connection with its tax- 
free covenant bonds, such person can¬ 
not be held liable for the tax assumed 
by the debtor corporation merely by 
reason of such person’s appointment as 
withholding agent. If a duly authorized 
withholding agent has become insolvent 
or for any other reason fails to make 
payment to the collector of internal 
revenue of money deposited with it by 
the debtor corporation to pay taxes, or 
money withheld from bondholders, the 
debtor corporation is not discharged of 
its liability under section 143 (a) (1), 
since the withholding agent is merely 
the agent of the debtor corporation. 

In any case where income is payable 
in any medium other than money, the 
withholding agent shall not release the 
property so received until it has been 


placed in funds sufficient to enable it to 
pay over in money the tax required to be 
withheld with respect to such income. 

Art. 143-8. Ownership certificates in 
the case of fiduciaries and joint 
oumers. —If fiduciaries have the control 
and custody of more than one estate 
or trust, and such estates and trusts 
have as assets bonds of corporations and 
other securities, a certificate of owner¬ 
ship shall be executed for each estate 
or trust, regardless of the fact that the 
bonds are of the same issue. The owner¬ 
ship certificate should show the name 
of the estate or trust, in addition to the 
name and address of the fiduciary. If 
bonds are owned jointly by two or more 
persons, a separate ownership certificate 
must be executed in behalf of each of 
the owners. 

Art. 143-9. Return of income from 
which tax was withheld. —The entire 
amount of the income from which the 
tax was withheld shall be included in 
gross income in the return required to 
be made by the recipient of the income 
without deduction for such payment of 
the tax but any tax so withheld shall be 
credited against the total income tax as 
computed in the taxpayer’s return. (See, 
however, article 142-5.) If the tax is 
paid by the recipient of the income or 
by the withholding agent it shall not be 
re-collected from the other, regardless 
of the original liability therefor, and in 
such event no penalty will be asserted 
against either person for failure to re¬ 
turn or pay the tax where no fraud or 
purpose to evade payment is involved. 

Tax withheld at the source upon fixed 
or determinable annual or periodical in¬ 
come paid to nonresident alien fiduci¬ 
aries is deemed to have been paid by the 
persons ultimately liable for the tax 
upon such income. Accordingly, if a 
person is subject to the taxes imposed 
by section 11, 12, 13, or 14 upon any 
portion of the income of a nonresident 
alien estate or trust, the part of any tax 
withheld at the source which is properly 
allocable to the income so taxed to such 
person shall be credited against the 
amount of the income tax computed 
upon his return, and any excess shall be 
credited against any income, war profits, 
or excess-profits tax, or installment 
thereof, then due from such person, and 
any balance shall be refunded. 

Sec. 144. Payment of corporation income 
tax at source .—In the case of foreign cor¬ 
porations subject to taxation under this 
title not engaged in trade or business with¬ 
in the United States and not having any 
office or place of business therein, there 
shall be deducted and withheld at the 
source in the same manner and upon the 
same Items of income as Is provided In sec¬ 
tion 143 a tax equal to 15 per centum 
thereof, except that in the case of dividends 
the rate shaU be 10 per centum, and except 
that In the case of corporations organized 
under the laws of a contiguous country such 
rate of 10 per centum with respect to divi¬ 
dends shall be reduced to such rate (not less 
than 5 per centum) as may be provided by 
treaty with such country; and such tax shall 
be returned and paid in the same manner 
and subject to the same conditions as pro- 
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vided in that section: Provided. That in the 
case of Interest described In subsection (a) of 
that section (relating to tax-free covenant 
bonds) the deduction and withholding shall 
be at the rate specified in 6uch subsection. 

Art. 144-1. Withholding in the case 
of nonresident foreign corporations. —A 
tax of 15 percent is required to be with¬ 
held in the case of fixed or determinable 
annual or periodical income paid to a 
nonresident foreign corporation except 
(1) income from sources without the 
United States, including interest on de¬ 
posits with persons carrying on the 
banking business paid to such corpora¬ 
tion, (2) interest upon bonds or other 
obligations of a corporation containing 
a tax-free covenant and issued before 
January 1, 1934. where the liability as¬ 
sumed by the obligor exceeds 2 percent 
of the interest, and (3) dividends. 

Withholding of a tax at the rate of 2 
percent is required in the case of interest 
paid to a nonresident foreign corpora¬ 
tion, upon bonds or other obligations of 
a corporation issued prior to January 1, 
1934, and containing a tax-free cove¬ 
nant, if the liability assumed by the 
obligor exceeds 2 percent of the interest 
and the interest is treated as income 
from sources within the United States. 

A tax of 10 percent is required to be 
withheld from dividends (other than 
dividends distributed by a corporation 
organized under the China Trade Act, 
1922, to a resident of China) from 
sources within the United States paid to 
a nonresident foreign corporation, ex¬ 
cept that such rate of 10 percent shall 
be reduced, in the case of corporations 
organized under the laws of a contigu¬ 
ous country, to such rate (not less than 
5 percent) as may be provided by treaty 
with such country. (See page 668 of the 
Appendix to these regulations.) Divi¬ 
dends paid by a foreign corporation are 
not, however, subject to withholding un¬ 
less such corporation is engaged in trade 
or business within the United States or 
has an office or place of business therein 
and more than 85 percent of the gross 
income of such foreign corporation for 
the 3-year period ending with the close 
of its taxable year preceding the declara¬ 
tion of such dividends (or for such part 
of such period as the corporation has 
been in existence) was derived from 
sources within the United States as de¬ 
termined under the provisions of section 
119. (See also section 143.) 

For withholding in the case of divi¬ 
dends distributed by a corporation or¬ 
ganized under the China Trade Act, 1922, 
see articles 143-3 and 262-4. 

Art. 144-2. Aids to withholding agents 
in determining liability for icithholding 
of tax. —Since no withholding of tax on 
bond interest, dividends, or other income 
is required in the case of a resident for¬ 
eign corporation (see article 143-3), the 
person paying such income should be 
notified by a letter from such corporation 
that it is not subject to the withholding 
provisions of the Act. The letter from 
the corporation shall contain the address 
No. 28-8 


of Its office or place of business in the 
United States and be signed by an officer 
of the corporation giving his official title. 
Such letter of notification, or copy there¬ 
of, should be immediately forwarded 
by the recipient to the Commissioner of 
Internal Revenue, Sorting Section, Wash¬ 
ington. D. C. The same procedure should 
be followed in the case of resident part¬ 
nerships, composed in whole or in part 
of nonresident aliens, not subject to the 
withholding provisions of the Act except 
in the case of interest on tax-free coven¬ 
ant bonds. The letter should be signed 
by a member of the firm. 

When a payor corporation, or any 
other person (including a nominee), hav¬ 
ing the control, receipt, custody, disposal, 
or payment of dividends has no definite 
knowledge of the status of the share¬ 
holder, the tax should be withheld if the 
shareholder’s address is outside the 
United States. If the shareholders ad¬ 
dress is within the United States, it may 
be assumed that such shareholder is a 


Sec. 145. Penalties. —(a) Any person re¬ 
quired under this title to pay any tax, or 
required by law or regulations made under 
authority thereof to make a return, keep any 
records, or supply any information, for the 
purposes of the computation, assessment, or 
collection of any tax imposed by this title, 
who willfully falls to pay such tax. make 
such return, keep such records, or supply such 
information, at the time or times required 
by law or regulations, shall. In addition to 
other penalties provided by law, be guilty of 
a misdemeanor and. upon conviction thereof, 
be fined not more than $10,000, or imprisoned 
for not more than one year, or both, together 
with the costs of prosecution. 

(b) Any person required under this title 
to collect, account for, and pay over any tax 
imposed by this title, who willfully fails 
to collect or truthfully account for and pay 
over such tax, and any person who willfully 
attempts in any manner to evade or defeat any 
tax imposed by this title or the payment 
thereof, shall, in addition to other penalties 
provided by law, be guilty of a felony and, 
upon conviction thereof, be fined not more 
than $10,000, or imprisoned for not mora 
than five years, or both, together with tho 
costs of prosecution. 


citizen or a resident thereof. Unless the 
name and style of the shareholder are 
such as to indicate clearly that he Is a 
nonresident alien, an address in care of 
another person in the United States does 
not of itself warrant the treating of the 
shareholder as a nonresident alien. If a 
shareholder changes his address from a 
place without the United States to a 
place within the United States, the tax 
should be withheld unless proof is fur¬ 
nished showing that he is a citizen or a 
resident of the United States. A person's 
written statement that he is a citizen, 
or resident of the United States, may be 
relied upon by the payor of income as 
proof that such person is a citizen or 
resident of the United States. 

The following table of withholding 
rates under the Revenue Act of 1938 and 
the tax convention between the United 
States and Canada has been prepared for 
the purpose of making a summary of 
such rates readily available to withhold¬ 
ing agents: 


tion includes an officer or employee of a cor¬ 
poration or a member or employee of a part¬ 
nership, who as such officer, employee, or 
member Ls under a duty to perform the act 
in respect of which the violation occurs. 

(d) For penalties for faUure to file in¬ 
formation returns with respect to foreign 
personal holding companies and foreign cor¬ 
porations, see section 340. 

Art. 145-1. Penalties. —The penalties 
provided for in section 145 cannot be as¬ 
sessed but are enforceable only by suit 
or prosecution. For limitations on prose¬ 
cutions, see the Act of July 5, 1884, as 
amended by section 1108 of the Revenue 
Act of 1932 (paragraph 51 of the Appen¬ 
dix to these regulations). The willful 
failure of a taxpayer to give information 
required in his return as to advice or as¬ 
sistance rendered in the preparation of 
the return, and the willful failure of the 
person preparing a return for another to 
execute the sworn statement required 
with reference thereto, make such per- 



Corporate bond interest 












Other 








fixed or 


With tax-free cove¬ 



Divi¬ 
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nant and issued 
before Jan. 1, 
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Without 
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1934, with 

Divi¬ 
dends 
from do¬ 
mestic 
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tion 
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from 
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tioned in 
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Salary or 
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minable 
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If corpo¬ 
ration 
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within 
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States 


of the tax 
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1. Citizen or resident individual, fidu¬ 

Percent 

Percent 

Percent 

Percent 

Percent 

Percent 

Percent 

ciary. or partnership_ _ . 

2 

2 





2. Nonresident individual, fiduciary, or 
partnership (except as stated in 
item 5 below)... . 








2 

10 

10 

10 

10 

» 10 

10 

3. Domestic corporation or resident 


foreign corporation.. 

......... 

....... _ 


___ 




4. Nonresident foreign corporation (ex¬ 








cept as Ftatod in item 6 below)_ 

2 

15 

15 

10 

10 

15 

15 

5. In dividual, fiduciary, or partnership, 





resident of Canada__ 

2 

6 

5 

6 

5 

<*) 

5 

6. Nonresident corporation organized 
under laws of Canada.... 

2 

15 

15 

5 

5 

15 

15 

7. Unknown owner... 

2 

10 

10 










* Salary or compensation for personal services rendered in the United States is not subject to withholding in 
the case of nonresident aliens, residents of Canada or Mexico, who cater and leave the United States at frequent 
intervals. 


(c) The term "person” as used In this sec- 
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sons subject to the penalties imposed by 
section 145 (a). The privilege against 
incrimination in the fifth amendment to 
the Constitution is not a defense to a 
charge of failure to file a return, and 
does not authorize a refusal to state the 
amount of income, though the taxpayer’s 
income was made through crime. 

Sec. 146. Closing by commissioner of tax - 
able year. — (a) Tax in jeopardy. —(1) De¬ 
parture of taxpayer or remoixil of property 
from United States.—If the Commissioner 
finds that a taxpayer designs quickly to de¬ 
part from the United States or to remove his 
property therefrom, or to conceal himself or 
his property therein, or to do any other act 
tending to prejudice or to render wholly or 
partly ineffectual proceedings to coUect the 
tax for the taxable year then last past or the 
taxable year then current unless such pro¬ 
ceedings be brought without delay, the Com¬ 
missioner shall declare the taxable period for 
such taxpayer immediately terminated and 
shall cause notice of such finding and decla¬ 
ration to be given the taxpayer, together with 
a demand for Immediate payment of the tax 
for the taxable period so declared terminated 
and of the tax for the preceding taxable year 
or so much of such tax as is unpaid, whether 
or not the time otherwise allowed by law for 
filing return and paying the tax has expired; 
and such taxes shall thereupon become im¬ 
mediately due and payable. In any proceed¬ 
ing in court brought to enforce payment of 
taxes made due and payable by virtue of the 
provisions of this section the finding of the 
Commissioner, made as herein provided, 
whether made after notice to the taxpayer or 
not. shaU be for all purposes presumptive 
evidence of the taxpayer’s design. 

(2) Corporation in liquidation .—If the 
Commissioner finds that the collection of the 
tax of a corporation for the current or last 
preceding taxable year will be Jeopardized by 
the distribution of all or a portion of the 
assets of such corporation in the liquidation 
of the whole or any part of its capital stock, 
the Commissioner shall declare the taxable 
period for such taxpayer immediately ter¬ 
minated and shall cause notice of such find¬ 
ing and declaration to be given the taxpayer, 
together with a demand for immediate pay¬ 
ment of the tax for the taxable period so 
declared terminated and of the tax for the 
last preceding taxable year or so much of 
such tax as is unpaid, whether or not the 
time otherwise allowed by law for filing re¬ 
turn and paying the tax has expired; and such 
taxes shall thereupon become immediately 
due and payable. 

(b) Security for payment .—A taxpayer who 
is not In default in making any return or 
paying income, war-profits, or excess-profits 
tax under any Act of Congress may furnish 
to the United States, under regulations to 
be prescribed by the Commissioner, with the 
approval of the Secretary, security approved 
by the Commissioner that he will duly make 
the return next thereafter required to be 
filed and pay the tax next thereafter required 
to be paid. The Commissioner may approve 
and accept in like manner security for re¬ 
turn and payment of taxes made due and 
payable by virtue of the provisions of this 
section, provided the taxpayer has paid in 
full all other income, war-profits, or excess- 
profits taxes due from him under any Act of 
Oongrew. 

(<?) Same —Exemption from section .—If 
security is approved and accepted pursuant 
to the provisions of this section and such 
further or other security with respect to the 
tax or taxes covered thereby is given as the 
Commissioner shall from time to time find 
necessary and require, payment of such taxes 
shall not be enforced by any proceedings 
under the provisions of this section prior to 
the expiration of the time otherwise allowed 
for paying such respective taxes. 

(d) Citizens .—In the case of a citizen of 
the United States or of a possession of the 
United States about to depart from the 
United States the Commissioner may, at his 


discretion, waive any or all of the require¬ 
ments placed on the taxpayer by this section. 

(e) Departure of alien .—No alien shall de¬ 
part from the United States unless he first 
procures from the collector or agent in 
charge a certificate that he has complied 
with all the obligations imposed upon him 
by the income, war-profits, and excess-profits 
tax laws. 

(/) Addition to tax —If a taxpayer violates 
or attempts to violate this section there 
shall, in addition to all other penalties, be 
added as part of the tax 25 per centum of 
the total amount of the tax or deficiency in 
the tax. together with interest at the rate 
of 6 per centum per annum from the time 
the tax became due. 

Art. 146-1. Termination of the taxable 
period by Commissioner .—(a) Section 
146 provides that in the case of a tax¬ 
payer who designs by immediate de¬ 
parture from the United States or other¬ 
wise to avoid the payment of the tax 
for the preceding or current taxable 
year, the Commissioner may upon evi¬ 
dence satisfactory to him, declare the 
taxable period for such taxpayer im¬ 
mediately terminated and cause to be 
served upon him notice and demand for 
immediate payment of the tax for the 
taxable period declared terminated, and 
of the tax for the preceding taxable 
year, or so much of such tax as is un¬ 
paid. In such a case the taxpayer is 
entitled to the personal exemption and 
credit for dependents, if otherwise al¬ 
lowable, but the amount allowable as 
personal exemption and credit for de¬ 
pendents shall be reduced proportion¬ 
ately to the length of the period for 
which the return is made. If suit is 
necessary to collect a tax made due and 
payable by the provisions of section 146 

(a) (1), the Commissioner’s finding is 
presumptive evidence of the taxpayer’s 
design. Section 146 (a) (2) provides for 
a similar termination of the taxable 
period of a corporation if the Commis¬ 
sioner finds that the collection of the 
tax of the corporation for the current 
or last preceding taxable year will be 
jeopardized by the distribution of ail 
or a portion of the assets of such cor¬ 
poration in the liquidation of the whole 
or any part of its capital stock. Such 
finding of the Commissioner is consid¬ 
ered prima facie correct. A taxpayer 
who is not in default in making the re¬ 
turns or in paying other taxes may pro¬ 
cure the postponement until the usual 
time of the payment of taxes which are 
or may be due pursuant to this article 
by depositing with the Commissioner 
United States bonds of a principal 
amount not exceeding double the amount 
of taxes due for the taxable period, or 
by furnishing; such other security as may 
be approved by the Commissioner. 

(b) Except as provided in paragraph 

(c ) of this article an alien who intends 
to depart from the United States will be 
required to file a return of income on 
Form 1040C and to obtain a certificate of 
compliance with income tax obligations 
from the collector or internal revenue 
agent in charge. A certificate of com¬ 
pliance is attached to and made a part 


of Form 1040C. An alien, whether resi¬ 
dent or nonresident, who intends to de¬ 
part from the United States should ap¬ 
pear before the collector or internal 
revenue agent in charge for the district 
in which he resides and satisfy all income 
tax obligations with respect to income 
received or to be received, determined as 
nearly as may be, up to and including the 
date of his intended departure. Upon 
payment of such obligations, or upon the 
furnishing of such security as may be 
approved by the Commissioner for the 
payment of such obligations, or upon sat¬ 
isfactory evidence that no tax is due and 
payable, the collector or internal revenue 
agent in charge will issue a certificate of 
compliance to the applicant. A properly 
executed certificate of compliance issued 
by the collector or internal revenue agent 
must be presented at the point of depar¬ 
ture. An alien presenting himself at the 
point of departure without such certifi¬ 
cate of compliance will be examined by 
an internal revenue officer at that point 
and such taxes as appear to be due and 
owing will be collected. Citizens of the 
United States or of possessions of the 
United States departing from the United 
States will not be required to procure 
certificates of compliance or to present 
any other evidence of compliance with 
income tax obligations. 

(c) An alien who intends to depart 
from the United States and whose tax¬ 
able year has not been terminated by 
the Commissioner as provided in sec¬ 
tion 146 (a), and who is not in default 
in making any return, or paying income, 
war-profits, or excess-profits tax under 
any Act of Congress, may procure a cer¬ 
tificate of compliance as provided in sec¬ 
tion 146 (e) by (1) appointing in writ¬ 
ing on Form 934 an attorney in fact, 
resident in the United States, to make 
his income tax return or returns for the 
taxable year current at the time of his 
intended departure and for the next pre¬ 
ceding taxable year (if not already 
made), (2) making on Form 1040D a 
return of information for his taxable 
year current at the time of his intended 
departure and a return on that form 
for the next preceding taxable year 
where the period for making the income 
tax return for the next preceding tax¬ 
able year has not expired, and (3) 
either paying the estimated tax as shown 
on the information return (Form 
1040D), which will be credited on ac¬ 
count for the year covered by such re¬ 
turn, or furnishing security approved by 
the Commissioner that he will make the 
required return or returns and pay the 
tax or taxes required to be paid. If such 
security is approved and accepted and 
such further security with respect to the 
tax or taxes covered thereby is given as 
the Commissioner shall from time to 
time find necessary and require, payment 
of such taxes may be postponed until 
the expiration of the time otherwise al¬ 
lowed for their payment. The depart¬ 
ing alien may furnish as security a 
surety bond on Form 1133 in an amount 








753 


FEDERAL REGISTER, Saturday, February 11, 1939 


not exceeding double the amount of tax 
for his taxable year current at the time 
of his intended departure, and for the 
next preceding taxable year (if not al¬ 
ready paid), conditioned upon the mak¬ 
ing of his return or returns for such 
year or years (if not already made). and 
the payment of any tax or taxes that 
may become payable for such year or 
years together with any penalty and in¬ 
terest that may accrue thereon, such 
bond to be executed by a surety or sure¬ 
ties approved by the Commissioner. In 
lieu of such a surety bond, the taxpayer 
may furnish as security a penal bond 
(Form 1133), approved by the Com¬ 
missioner, secured by deposit of bonds 
or notes of the United States equal in 
their total par value to an amount not 
exceeding double the amount of the tax 
or taxes in respect of which the bond is 
furnished. A form of a “certificate of 
compliance” is made a part of Form 
1040D. Bonds complying with the pro¬ 
visions of this article, if properly exe¬ 
cuted and with adequate surety, are ap¬ 
proved, and may be accepted in the 
name of the Commissioner, by the col¬ 
lector or internal revenue agent in 
charge by signing the Form 1133 as 
follows: 


Commissioner of Internal Revenue. 

By.-. 

(Collector of Internal Revenue.) 

(Internal Revenue Agent in Charge.) 


A corporation will not be accepted as 
a surety on such bond unless the corpora¬ 
tion holds a certificate of authority from 
the Secretary of the Treasury as an ac¬ 
ceptable surety on Federal bonds. If the 
surety on the bond is an individual or 
individuals such bond shall not be ac¬ 
cepted until an investigation is made as 
to the financial and other responsibility 
of such surety or sureties and such in¬ 
vestigation shows that the collection of 
the tax is amply secured by the bond. 


Sec. 147. Information at source. — (a) Pay¬ 
ments of $1,000 or more. —All persons, ir 
whatever capacity acting, Including lessee? 
or mortgagors of real or personal property 
fiduciaries, and employers, making payment 
to another person, of interest, rents, salaries 
wages, premiums, annuities, compensations 
remunerations, emoluments, or other fixed 
or determinable gains, profits, and income 
(other than payments described in section 
148 (a) or 149), of $1,000 or more In an$ 
taxable year, or. In the case of such payment* 
made by the United States, the officers oi 
employees of the United States having Infor¬ 
mation as to such payments and required tc 
make returns in regard thereto by the regula¬ 
tions hereinafter provided for, shall render 
a true and accurate return to the Commis¬ 
sioner, under such regulations and in such 
form and manner and to such extent as may 
oo prescribed by him with the approval oi 
the Secretary. setting forth the amount oi 
such gains, profits, and Income, and the 
name and address of the recipient of such 
payment. 

<b) Returns regardless of amount of pay- 
retur n» may be required, re¬ 
gardless of amounts, (1) m the case of pay- 
„° f lnterest u P° n bonds, mortgages, 
deeds of trust, or other similar obligations of 
corporations, and (2) In the case of collec- 
SKJLf* ^ (not P^ble in the United 
otates) of interest upon the bonds of foreign 


countries and Interest upon the bonds of 
and dividends from foreign corporations by 
persons undertaking as a matter of business 
or for profit the collection of foreign pay¬ 
ments of such interest or dividends by means 
of coupons, checks, or bills of exchange. 

(c) Recipient to furnish name and ad~ 
dress .—When necessary to make effective the 
provisions of this section the name and 
address of the recipient of income shall be 
furnished upon demand of the person paying 
the income. 

(d) Obligations of United States— The 
provisions of this section shall ont apply to 
the payment of Interest on obligations of the 
United States. 

Art. 147-1. Return of information as 
to payments of $1,000.—AW persons mak¬ 
ing payment to another person of fixed 
or determinable income of $1,000 or 
more in any calendar year must render 
a return thereof to the Commissioner 
for such year on or before February 15 
of the following year, except as specified 
in articles 147-3 to 147-5. A return shall 
be made in each case on Form 1099, ac¬ 
companied by transmitted Form 1096 
showing the number of returns filed, ex¬ 
cept that the return with respect to dis¬ 
tributions to beneficiaries of a trust or 
of an estate shall be made on Form 1041 
in lieu of Forms 1099 and 1096. The 
street and number where the recipient of 
the payment lives should be stated, if 
possible. If no present address*is avail¬ 
able, the last known post-office address 
must be given. Although to make neces¬ 
sary a return of information the income 
must be fixed or determinable. It need 
not be annual or periodical. (See article 
143-2.) 

Sums paid in respect of life insurance, 
endowment or annuity contracts which 
are required to be included in gross in¬ 
come under articles 22 (b) (1)-1, 22 (b) 
(2)-l, and 22 (b) (2)-2 come within the 
meaning of the term “fixed or determi¬ 
nable income” and are required to be re¬ 
ported in returns of information as re¬ 
quired by this article, except that pay¬ 
ments in respect of policies surrendered 
before maturity and lapsed policies need 
not be reported. 

Fees for professional services paid to 
attorneys, physicians, and members of 
other professions come within the mean¬ 
ing of the term “fixed or determinable in¬ 
come” and are required to be reported in 
returns of information as required by 
this article. 

For the purposes of a return of infor¬ 
mation, an amount is deemed to have 
been paid when it is credited or set apart 
to the taxpayer without any substantial 
limitation or restriction as to the time or 
manner of payment or condition upon 
which payment is to be made, and which 
is made available to him so that it may 
be drawn at any time, and its receipt 
brought within his own control and dis¬ 
position. 

Art. 147-2. Return of information as 
to payments to employees. —The names 
of all employees to whom payments of 
$1,000 or over a year are made, whether 
such total sum is made up of wages, sal¬ 
aries, commissions, or compensation in 


any other form, must be reported. 
Heads of branch offices and subcontrac¬ 
tors employing labor, who keep the only 
complete record of payments therefor, 
should file returns of information in re¬ 
gard to such payments directly with the 
Commissioner, When both main office 
and branch office have adequate rec¬ 
ords, the return should be filed by the 
main office. Amounts distributed or 
made available under an employees* 
trust governed by the provisions of sec¬ 
tion 165 to any beneficiary in any tax¬ 
able year, in excess of the sum of his 
personal exemption and the amounts 
paid into the fund by him, must be re¬ 
ported by the trustee. But see article 
147-3. (See also article 22 (a)-3.) 

In the case of payments made by the 
United States to persons in its service 
(civil, military, or naval) of wages, sal¬ 
aries, or compensation in any other 
form, the returns of information shall 
be made by the heads of the executive 
departments and other United States 
Government establishments. 

Art. 147-3. Cases where no return of 
information required. —Payments of the 
following character, although over 
$1,000, need not be reported in returns 
of information on Form 1099: 

(a) Payments of interest on obliga¬ 
tions of the United States; 

(b) Payments by a broker to his cus¬ 
tomers; 

(c) Payments of any type made to 
corporations; 

id) Bills paid for merchandise, tele¬ 
grams. telephone, freight, storage, and 
similar charges; 

( e ) Payments of rent made to real 
estate agents (but the agent must report 
payments to the landlord if the amount 
paid during the year was $1,000 or more); 

(/) Payments made to alien employees 
serving in foreign countries or payments 
representing earned income for services 
rendered without the United States made 
to nonresident citizens entitled to the 
benefits of section 116 (a) ; 

( fir> Salaries and profits paid or dis¬ 
tributed by a partnership to the individ¬ 
ual partners; 

(h) Payments of salaries, or other com¬ 
pensation for personal services aggregat¬ 
ing less than $2500 made to a married 
individual (citizen or resident); 

(i) Payments of commissions made by 
fire insurance companies, or other com¬ 
panies insuring property, to general 
agents, except when specifically directed 
by the Commissioner to be filed; 

(j) Payments of income upon which 
income tax has been withheld at the 
source and reported on Forms 1012, 
1013, or 1042; and 

(k) Amounts paid by the United States 
to persons in its service (civil, military, 
or naval) as an allowance for traveling 
expenses, including an allowance for 
meals and lodging, as, for example, a 
per diem allowance in lieu of subsistence, 
and amounts paid as reimbursements for 
traveling expenses. 
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If the marital status of the payee is 
unknown to the payor, or if the marital 
status of the payee changed during the 
year (see article 25-7), or if the payee 
is a resident of Canada or Mexico, the 
payee will be considered a single person 
for the purpose of filing a return of in¬ 
formation on Form 1099 with respect to 
payments of salaries or other compensa¬ 
tion for personal services. 

Art. 147-4. Return of information as 
to interest on corporate bonds .—In the 
case of payments of interest, regardless 
of amount, upon bonds and similar obli¬ 
gations of corporations, the ownership 
certificates, when duly filed, shall consti¬ 
tute and be treated as returns of infor¬ 
mation. (See article 143-5.) 

Art. 147-5. Return of information as 
to payments to other than citizens or 
residents .—In the case of payments of 
fixed or determinable annual or periodi¬ 
cal income to nonresident aliens (indi¬ 
vidual or fiduciary), to nonresident 
partnerships composed in whole or in 
part of nonresident aliens, or to non¬ 
resident foreign corporations (see article 
901-8), the returns filed by withholding 
agents on Form 1042 shall constitute and 
be treated as returns of information. 
(See sections 143 and 144.) 

Art. 147-6. Foreign items. —The term 
“foreign items,” as used in these regu¬ 
lations, means any item of interest upon 
the bonds of a foreign country or of a 
nonresident foreign corporation not hav¬ 
ing a fiscal or paying agent in the United 
States, or any item of dividends upon the 
stock of such corporation. 

Art. 147-7. Return of information as 
to foreign items. —In the case of foreign 
items, an information return on Form 
1099 is required to be filed by the bank 
or collecting agent accepting the items 
for collection, if the foreign item is paid 
to a citizen or resident of the United 
States (individual or fiduciary), or a 
partnership any member of which is a 
citizen or resident, and if the amount of 
the foreign items paid in any taxable 
year to an individual, a partnership, or 
a fiduciary is $1,000 or more. Such forms 
accompanied by Form 1096 should be 
forwarded to the Commissioner of In¬ 
ternal Revenue, Sorting Section, Wash¬ 
ington, D. C.. on or before February 15 
of each year. The term “collection*’ in¬ 
cludes the following: (a) The payment 
by the licensee of the foreign item in 
cash; (b) the crediting by the licensee 
of the account of the person presenting 
the foreign item; (c) the tentative credit¬ 
ing by the licensee of the account of the 
person presenting the foreign item until 
the amount of the foreign item is re¬ 
ceived by the licensee from abroad; and 
(d) the receipt of foreign items by the 
licensee for the purpose of transmitting 
them abroad for deposits. (See articles 
147-1 and 147-3.) 

Art. 147-8. Information as to actual 
owner .—When the person receiving a 
payment falling within the provisions of 
the Act for information at the source is 


not the actual owner of the income re¬ 
ceived, the name and address of the ac¬ 
tual owner or payee shall be furnished 
upon demand of the individual, corpo¬ 
ration, or partnership paying the income, 
and in default of a compliance with such 
demand the payee becomes liable for the 
penalties provided. (See section 145.) 
Dividends on stock are prima facie the 
income of the record owner of the stock. 
Upon receipt of dividends by a record 
owner, he should execute Form 1087 to 
disclose the name and address of the 
actual owner or payee. Form 1087 
should be filed with the Commissioner 
of Internal Revenue, Sorting Section, 
Washington, D. C„ not later than Feb¬ 
ruary 15 of the succeeding year. Unless 
such a disclosure is made, the record 
owner will be held liable for any tax 
based upon such dividends. (See article 
148-1.) 

The filing of Form 1087 is not required 
(a) if the record owner is required to file 
a fiduciary return on Form 1041, or a 
withholding return on Form 1042, dis¬ 
closing the name and address of the ac¬ 
tual owner or payee, or (b) if the actual 
owner or payee is a nonresident alien in¬ 
dividual, foreign partnership, or foreign 
corporation and the 10 percent tax has 
been withheld at the source prior to re¬ 
ceipt of the dividends by the record 
owner. (See article 143-1.) 


Sec. 148. Information by corporations. _ 

(a)^Dividend payments. —Every corporation 
shall, when required by the Commissioner 
render a correct return, duly verified under 
oath, of Its payments of dividends, stating 
the name and address of each shareholder 
the number of shares owned by him. and the 
amount of dividends paid to him. 

(b) Profits declared as dividends.—Every 
corporation shall, when required by the 
Commissioner, furnish him a statement of 
such facts as will enable him to determine 
the portion of the earnings or profits of 
the corporation (including gains, profits, and 
income not taxed) accumulated during such 
periods as the Commissi oner may specify 

^en distributed or ordered to be 
distributed, respectively, to its shareholders 
during such taxable years as the Commis¬ 
sioner may specify. 

(c) Accumulated earnings and profits. _ 

When requested by the Commissi oner, or any 
collector, every corporation shall forward to 
him a correct statement of accumulated 
earnings and profits and the names and ad¬ 
dresses of tlie individuals or shareholders 
who would be entitled to the same if divided 
or distributed, and of the amounts that 
would be payable to each. 

(d) Contemplated dissolution or liquida¬ 
tion .—Every corporation shall, within thirty 
days after the adoption by the corporation 
of a resolution or plan for the dissolution of 
the corporation or for the liquidation of the 
whole or any part of its capital stock, render 
a correct return to the Commissioner, veri¬ 
fied under oath, setting forth the terms of 
such resolution or plan and such other in¬ 
formation as the Commit oner shall, with 
the approval of the Secretary, by regulations 
prescribe. 


(e) Distributions in liquidation .—Every 
corporation shall, when required by the Com¬ 
missioner, render a correct return, duly veri¬ 
fied under oath, of its distributions in 
liquidation, stating the name and address of 
each shareholder, the number and class of 
shares owned by him, and the amount paid 
to him or. If the distribution is in property 
other than money, the fair market value (as 
of the date the distribution Is made) of the 
property distributed to him. 


(/) Compensation of officers and em¬ 
ployees .—Under regulations prescribed by the 
Commissioner with the approval of the Sec¬ 
retary, every corporation subject to taxation 
under this title shall, in its return, submit 
a list of the names of all officers and em¬ 
ployees of such corporation and the re¬ 
spective amounts paid to them during the 
taxable year of the corporation by the cor¬ 
poration as salary, commission, bonus, or 
other compensation for personal services 
rendered, if the aggregate amount so paid to 
the individual is in excess of $75,000. The 
Secretary of the Treasury shall compile from 
the returns made a list containing the names 
of, and the amounts paid to, each such 
officer and employee and the name of the 
paying corporation, and shall make such 
list available to the public. 

Art. 148-1. Return of information as 
to payments of dividends .—Section 148 
provides that every corporation shall, 
when required by the Commissioner, 
render a correct return, duly verified 
under oath, of its payments of dividends, 
stating the name and address of each 
shareholder, the number of shares 
owned by him, and the amount of divi¬ 
dends paid to him. In accordance with 
that section, returns of information in 
respect of dividend payments shall be 
rendered for each calendar year as 
follows: 

(a) Except as provided in paragraph 
( b ) below, every domestic corporation 
or foreign corporation engaged in busi¬ 
ness within the United States or having 
an office or place of business or a fiscal or 
paying agent in the United States, mak¬ 
ing payments of dividends and distribu¬ 
tions (other than distributions in liqui¬ 
dation) (1) out of its earnings or profits 
accumulated after February 28, 1913, or 
(2) out of earnings or profits of the tax¬ 
able year (computed as of the close of 
the taxable year without diminution by 
reason of any distributions made dur¬ 
ing the taxable year) without regard 
to the amount of the earnings and profits 
at the time the distribution was made, 
to any shareholder who is an individual 
(citizen or resident of the United 
States), a resident fiduciary, or a resi¬ 
dent partnership any member of which 
is a citizen or resident, amounting to 
$100 or more during each calendar year, 
shall render an information return on 
Forms 1096 and 1099. A separate Form 
1099 must be prepared for each share¬ 
holder, upon which will be shown the 
name and address of the shareholder to 
whom such payment was made, and the 
amount paid. These forms, accom¬ 
panied by a letter of transmittal on 
Form 1096 showing the number of Forms 
1099 filed therewith, shall be filed with 
the Commissioner of Internal Revenue, 
Sorting Section, Washington, D. C., on 
or before February 15 of the following 
year. 

The periodical distributions of earn¬ 
ing on running installment shares of 
stock paid or credited by a building and 
loan association to its holders of that 
class of stock are dividends within the 
meaning of section 115 (a). The sum 
received upon withdrawal from a build¬ 
ing and loan association in excess of 
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the amounts paid in on account of 
membership fees and stock subscrip¬ 
tions, consisting of accumulated profits, 
constitutes a dividend within the mean¬ 
ing of section 115 (a). As to when a 
stock dividend is taxable as a dividend 
see section 115 (f). 

(b> In cases of distributions which are 
made from a depletion or depreciation 
reserve, or which for any other reason 
are deemed by the corporation to be 
nontaxable or partly nontaxable to its 
shareholders, the corporation will first 
fill in the information on the reverse 
side of Form 1096 and forward this form 
to the Commissioner of Internal Rev¬ 
enue, Sorting Section, Washington, D. C., 
not later than February 1 of the fol¬ 
lowing year. Upon receipt of this in¬ 
formation the Commissioner will de¬ 
termine and advise the corporation by 
letter whether any portion of such dis¬ 
tribution is subject to tax. The corpora¬ 
tion after receiving this letter will then 
properly prepare for each shareholder a 
Form 1099, which shall be forwarded 
with Form 1096 to the Commissioner ot 
Internal Revenue, Sorting Section, 
Washington, D. C., noit later than 30 
days after such letter is received. 

In any case in which it is impossible to 
file the return within the time prescribed 
in this article, the corporation may, upon 
a showing of such fact, obtain a reason¬ 
able extension of time for filing the 
return. The request for the extension 
of time must be forwarded to the Com¬ 
missioner of Internal Revenue, Practice 
and Procedure Division. Washington. 
D. C., on or before the date prescribed 
for filing the return. 

Art. 146-2. Return of information re¬ 
specting contemplated dissolution or 
liquidation —(a) Making and filing of 
returns .—Within 30 days after the adop¬ 
tion on or after May 28, 1938, of any 
resolution or plan for or in respect of 
the dissolution of a corporation or the 
liquidation of the whole or any part of 
its capital stock, the corporation shall 
file with the Commissioner of Internal 
Revenue, Washington. D. C., attention 
of the Income Tax Unit, Records Di¬ 
vision, a correct return on Form 966. 
made under oath or affirmation and con¬ 
taining the information required by 
paragraph <b) of this article and by 
such form. A like return shall be filed 
by the corporation in the case of any 
amendment of, or supplement to, a reso¬ 
lution or plan for or in respect of the 
dissolution of the corporation or the 
liquidation of the whole or any part of 
its capital stock adopted on, before, or 
after May 28, 1938, if such amendment 
or supplement was adopted on or after 
May 28, 1938. A return must be filed 
under section 148 (d) in respect of a 
liquidation whether or not any part of 
the gain or loss to the shareholders upon 
the liquidation is recognized under the 
provisions of section 112. 

<b) Contents of return. —(l) Gen- 
eral .—There shall be attached to and 


made a part of the return required by 
section 148 (d) and paragraph (a) of 
this article a certified copy of the resolu¬ 
tion or plan, together with any amend¬ 
ments thereof or supplements thereto, 
and such return shall in addition con¬ 
tain the following information: 

(1) The name and address of the cor¬ 
poration ; 

(ii) The place and date of incorpora¬ 
tion; 

(iii) The date of the adoption of the 
resolution or plan and the dates of any 
amendments thereof or supplements 
thereto; and 

(iv) The collection district in which 
the last income tax return of the corpo¬ 
ration was filed and the taxable year 
covered thereby. 

(2) Liquidation in December , 1938 .— 
In the event that the corporation is a 
domestic corporation and the plan of 
liquidation (adopted after May 28, 1938) 
provides for a distribution in complete 
cancellation or redemption of all the 
capital stock of the corporation, and for 
the transfer of all the property of the 
corporation under the liquidation en¬ 
tirely within the month of December, 
1938, such return shall, in addition to the 
information required by paragraph (b) 
(1) of this article, contain the following 
information: 

(i) A statement showing the n um ber 
of shares of each class of stock outstand¬ 
ing on the date of the adoption of the 
plan of liquidation, together with a de¬ 
scription of the voting power of each 
such class; 

(ii) A list of all the shareholders own¬ 
ing stock on the date of the adoption of 
the plan of liquidation, together with the 
number of shares of each class of stock 
owned by each shareholder, the certifi¬ 
cate numbers thereof, and the total num¬ 
ber of votes to which entitled on the 
adoption of the plan of liquidation; and 

(iii) A list of all corporate shareholders 
as of April 9, 1938, together with the 
number of shares of each class of stock 
owned by each such shareholder, the 
certificate numbers thereof, the total 
number of votes to which entitled on 
the adoption of the plan of liquidation, 
and a statement of all changes in owner¬ 
ship of stock by corporate shareholders 
between April 9. 1938, and the date of 
the adoption of the plan of liquidation, 
both dates inclusive. 

(3) Returns in respect of amendments 
or supplements .—If a return in respect of 
any resolution or plan for or in respect 
of the dissolution of a corporation or the 
liquidation of the whole or any part of 
its capital stock has already been filed 
pursuant to section 148 (d). a return in 
respect of any amendment thereof or 
supplement thereto will be deemed suffi¬ 
cient if it gives the date such prior return 
was filed and contains a duly certified 
copy of such amendment or supplement 
and all other information required by this 
article and by Form 966 which was not 


given in such prior return. If no return 
was filed relative to the resolution or plan 
which is being amended or supplemented, 
the return relative to the amendment 
thereof or supplement thereto shall con¬ 
tain a duly certified copy of the resolu¬ 
tion or plan which is being amended or 
supplemented, together with all amend¬ 
ments thereof and supplements thereto, 
and all other information required by 
this article and by Form 966. 

Art. 148-3. Return of information re¬ 
specting distributions in liquidation .— 
Unless the distribution is one in respect 
of which information is required to be 
filed pursuant to article 112 (b) (6)-5 
(b), 112 (g)-6 (a), or 371-10, every cor¬ 
poration making any distribution in 
liquidation of the whole or any part of 
its capital stock shall file a return of 
information on Forms 1096 and 1099L, 
giving all the information required by 
such forms and by these regulations. A 
separate Form 1099L must be prepared 
in duplicate for each shareholder to 
whom such distribution was made, show¬ 
ing the name and address of such share¬ 
holder, the number and class of shares 
owned by him in liquidation of which 
such distribution was made, and the total 
amount distributed to him on each class 
of stock. If the amount distributed to 
such shareholder on any class of stock 
consisted in whole or in part of property 
other than money, the return on such 
form shall in addition show the amount 
of money distributed, if any, and shall 
list separately each class of property 
other than money distributed, giving a 
description of the property in each such 
class and a statement of its fair market 
value at the time of the distribution. 

Such duplicate forms, accompanied by 
a letter of transmittal on Form 1096 
showing the number of Forms I099L filed 
therewith, shall be filed with the Commis¬ 
sioner of Internal Revenue, Sorting Sec¬ 
tion, Washington, D. C., on or before 
February 15 of the year following the cal¬ 
endar year in which such distribution was 
made. If the distribution is in complete 
liquidation of a domestic corporation pur¬ 
suant to a plan of liquidation adopted 
after May 28. 1938, in accordance with 
which all the capital stock of the corpora¬ 
tion is canceled or redeemed and the 
transfer of all the property under the 
liquidation occurs in the month of De¬ 
cember. 1938, the return on Form 1096 
shall show (1) the amount of earnings 
and profits of the corporation accumu¬ 
lated after February 28. 1913, determined 
as of December 31, 1938, but without 
diminution by reason of distributions 
made during the month of December, 
1938, (2) the ratable share of such earn¬ 
ings and profits of each share of st-ock 
canceled or redeemed in the liquidation, 
and (3) the date and circumstances of 
the acquisition by the corporation of any 
stock or securities distributed to share¬ 
holders in the liquidation. 

Art. 148—4. Information respecting com¬ 
pensation of officers and employees in ex¬ 
cess of $75,000 .—Every corporation sub- 
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ject to taxation under Title I which dur¬ 
ing any taxable year beginning on or 
after January 1, 1938, has paid to any 
officer or employee of the corporation, 
salary, commission, bonus, or other com¬ 
pensation for personal services rendered, 
in an aggregate amount in excess of 
$75,000 (in whatever form paid), shall in 
respect of each such taxable year, make 
and file, in duplicate, Schedule H-l, as a 
part of its income tax return, in accord¬ 
ance with the instructions contained In 
the prescribed return. Such schedule 
shall contain the following information: 
(1) Name of officer or employee. (2) 
amount of salary paid, (3) amount of 
commission paid, (4) amount of bonus 
paid. (5) amount of other compensation 
paid, and (6) total compensation paid. 

The term “paid” as used in this article 
means “paid or accrued” or “paid or in¬ 
curred” which shall be construed accord¬ 
ing to the method of accounting upon 
the basis of which the net income of the 
corporation is computed. 

Upon receipt of the returns by the col¬ 
lector, the schedules will be detached and 
forwarded by the collector to the Com¬ 
missioner of Internal Revenue, Sorting 
Section. Washington, D. C. 

Sec. 149. Returns of brokers .—Every per¬ 
son doing business as a broker shaU, when 
required by the Commissioner, render a cor¬ 
rect return duly verified under oath, under 
such rules and regulations as the Commis¬ 
sioner. with the approval of the Secretary, 
may prescribe, showing the names of cus¬ 
tomers for whom such person has transacted 
any business, with such details as to the 
•profits. losses, or other information which the 
Commissioner may require, as to each of 
such customers, as will enable the Commis¬ 
sioner to determine whether all income tax 
due on profits or gains of such customers 
has been paid. 

Art. 149-1. Return of information by 
brokers .—Every person or organization 
acting as broker or other agent in stock, 
bond, or commodity transactions (in¬ 
cluding banks which handle orders for 
depositors or custodian accounts) is 
hereby directed to make an annual re¬ 
turn of information on Form 1100 for 
each customer, depositor, or account for 
whom or which the total amount of 
either the purchases or sales of securities 
or commodities, for the customer, or the 
total market value of the securities ex¬ 
changed for the customer, is $25,000 or 
more during the calendar year 1938 and 
each subsequent calendar year, except as 
provided in this article or as otherwise 
specifically directed by the Commis¬ 
sioner. The form shall show the name 
and address of the customer and the 
title of the account; the name and ad¬ 
dress of the broker or agent: the names 
and addresses of the guarantor of the 
account and others with power to make 
withdrawals of cash, securities, or com¬ 
modities from the account; and, except 
as provided in the fourth paragraph of 
this article, the form shall also show the 
total of the purchases, the total of the 
sales, and the total market value of the 


securities exchanged for the customer or 
account. 

The making of Form 1100 by banks 
and trust companies may be confined to 
cases involving sales and exchanges for 
customers aggregating $25,000 or more 
during the year, and the dollar totals 
may be omitted from the Form 1100. It 
is to be understood, however, that such 
a form shall be made for each case in¬ 
volving sales and exchanges aggregating 
$25,000 or more during each year. 

Banks and trust companies will not be 
required to file Form 110 covering pur¬ 
chases, sales, or exchanges made by 
them when acting for themselves or as 
executor, administrator, trustee, or in 
any other fiduciary capacity (not in¬ 
cluding custodian or safe-keeping ac¬ 
counts as fiduciary), or for other banks, 
trust companies, brokers, or other fi¬ 
nancial institutions doing business in the 
United States. Banks and trust com¬ 
panies will not be required to file returns 
covering purchases and sales where they 
do not actually give the orders for the 
purchases and sales. 

Brokers and other agents handling 
purchases and sales of commodities for 
customers may report on Form 1100 for 
each year either the total profit or loss 
of each customer on all of such transac¬ 
tions, when $500 or more, in lieu of the 
total purchases or sales of $25,000 or 
more. If the profit or loss is reported 
a Form 1100 should be prepared for each 
customer whenever the amount of the 
total profit or loss of the customer from 
all such transactions is $500 or more for 
the calendar year, and the form should 
be noted accordingly. 

Persons or organizations having do¬ 
mestic correspondents will not report on 
Form 1100 for such domestic correspon¬ 
dents inasmuch as each correspondent 
w r ill report for his or its individual 
customers. 

Form 1100 is printed on white paper 
and a duplicate thereof is printed on 
pink paper. In each case where the ac¬ 
count is guaranteed or others have 
power to make withdrawals of cash, se¬ 
curities, or commodities from the ac¬ 
count. a duplicate of the form as pre¬ 
pared on white paper shall be made on 
the pink form for each name and ad¬ 
dress, other than the customer, required 
to be shown on Form 1100. 

Form 1100A is provided for use as a 
letter of transmittal and affidavit to ac¬ 
company Forms 1100. The Forms 1100 
for each year accompanied by Forms 
1100A, properly filled out and executed, 
shall be forwarded to the Commissioner 
of Internal Revenue, Sorting Section, 
Washington, D. C., not later than Feb¬ 
ruary 15, following the close of the 
calendar year. The forms will be 
distributed through the collectors of in¬ 
ternal revenue for the various collection 
districts. 

Returns made by individuals must be 
sworn to by the individual or his duly 


authorized agent. Returns made by cor¬ 
porations, partnerships, and other or¬ 
ganizations must be signed and sworn to 
by an officer or member of the organi¬ 
zation. 

Sec. 150. Collection of foreign items .—All 
persons undertaking as a matter of business 
or for profit the collection of foreign pay¬ 
ments of interest or dividends by means of 
coupons, checks, or bills of exchange shall 
obtain a license from the Commissioner and 
shall be subject to such regulations enabling 
the Government to obtain the Information 
required under this title as the Commis¬ 
sioner, with the approval of the Secretary, 
shall prescribe; and whoever knowingly un¬ 
dertakes to collect such payments without 
having obtained a license therefor, or with¬ 
out complying with such regulations, shall 
be guUty of a misdemeanor and shall be 
fined not more than $6,000 or imprisoned 
for not more than one year, or both. 

Art. 150-1. License to collect foreign 
items .—Banks or agents collecting for¬ 
eign items, as defined in article 147-6, 
and required by article 147-7 to make 
returns of information with respect 
thereto, must obtain a license from the 
Commissioner to engage in such busi¬ 
ness. Application Form 1017 for such 
license may be procured from collectors. 
The license is issued without cost on 
Form 1010. Any person holding a license 
under the Revenue Act of 1936 or any 
prior Act will not be required to renew 
such license. 

Sec. 151. Foreign personal holding com¬ 
panies. —For information returns by officers, 
directors, and large shareholders, with re¬ 
spect to foreign personal holding companies, 
see sections 338, 339, and 340. 

CHAPTER XXin 

Estates and Trusts 
Supplement E—Estates and Trusts 

Sec. 161. Imposition of tax. —(a) Applica¬ 
tion of tax. —The taxes imposed by this title 
upon individuals shall apply to the Income 
of estates or of any kind of property held In 
trust, including— 

(1) Income accumulated in trust for the 
benefit of unborn or unascertained persons 
or persons with contingent interests, and in¬ 
come accumulated or held for future distri¬ 
bution under the terms of the will or trust; 

(2) Income which is to be distributed cur¬ 
rently by the fiduciary to the beneficiaries, 
and income collected by a guardian of an 
infant which is to be held or distributed as 
the court may direct; 

(3) Income received by estates of deceased 
persons during the period of administration 
or settlement of the estate; and 

(4) income which, in the discretion of the 
fiduciary, may be either distributed to the 
beneficiaries or accumulated. 

(b) Computation and payment. —The tax 
shall be computed upon the net income of 
the estate or trust, and shall be paid by the 
fiduciary, except as provided in section 16t> 
(relating to revocable trusts) and section 
167 (relating to income for benefit of the 
grantor). For return made by fiduciary, 6ee 
section 142. 

Art. 161-1. Imposition of the tax—(a) 
Scope. — Supplement E prescribes that 
the taxes imposed upon individuals by 
Title I shall be applicable to the income 
of estates or of any kind of property 
held in trust. The rate of tax, the statu- 
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torv provisions respecting gross income, 
and, with certain exceptions, the deduc¬ 
tions and credits allowed to individuals 
apply also to estates and trusts. 

The several classes enumerated and 
described in the four paragraphs of sec¬ 
tion 161 (a), and which are introduced 
by the word "including,” do not exclude 
others which also may come within the 
general purpose of that subsection. 

A guardian, whether of an infant or 
other person, is a fiduciary (see section 
901 (a) (6)), and, as such, is required 
to make and file the return for his ward 
and pay the tax, or the return may be 
made by the ward. (See articles 51-1 
and 142-2.) The estate of a ward is not 
a taxable entity, in that respect differing 
from the estate of a deceased person or 
of a trust. 

The provisions of sections 161, 162. 
and 163 (relating to estates and trusts, 
fiduciaries, and beneficiaries) contem¬ 
plate that the corpus of the trust, or the 
income therefrom, is, within the meaning 
of the Act, no longer to be regarded as 
that of the grantor. If, by virtue of the 
nature and purpose of the trust, the cor¬ 
pus or income therefrom remains attrib¬ 
utable to the grantor, these provisions do 
not apply. Thus the provisions of sec¬ 
tions 166 and 167 deal with certain trusts 
which are excluded from the scope of 
sections 161, 162, and 163. Other trusts, 
not specified in sections 166 and 167, 
where in contemplation of law the corpus 
of the trust or the income therefrom is 
regarded as remaining in substance that 
of the grantor are likewise excluded from 
the scope of sections 161, 162, and 163. 
Some of such trusts are dealt with in 
article 166-1 and article 167-1. See sec¬ 
tion 165 as to the exemption of em¬ 
ployees’ trusts. 

(b) Taxability of the income .—The 
fiduciary is required to make and file 
the return and pay the tax on the net 
income of the estate or trust except as 
otherwise provided in sections 165, 166, 
and 167, and articles 166-1 and 167-1. 
In determining whether there is any net 
income subject to tax and the amount 
thereof, consideration is to be given to 
the additional deductions authorized in 
section 162. 


Sec. 162. Net income .—The net income of 
the estate or trust shall be computed in the 
same manner and on the same basis as in 
the case of an individual, except that— 


(a) There shall be allowed as a deduc 
tion (In lieu of the deduction for charitable 
etc., contributions authorized by section 2; 
(o)) any part of the gross income, withoui 
limitation, which pursuant to the terms o: 
the will or deed creating the trust, is dur 
lng the taxable year paid or permanently set 
aside for the purpose and in the manne; 
specified in section 23 (o). or is to be usee 
exclusively for religious, charitable, scien 
tmc. literary, or educational purposes, or foi 
the prevention of cruelty to children or anl- 
mals, or for the establishment, acquisition 
maintenance or operation of a public ceme¬ 
tery not operated for profit; 

(b) *niere shall be allowed as an addi¬ 
tional deduction in computing the net in- 
come of the estate or trust the amount ol 
tne income of the estate or trust for its tax¬ 
able year which is to be distributed cur¬ 


rently by the fiduciary to the beneficaries,* 
and the amount of the income collected by 
a guardian of an infant which is to be held 
or distributed as the court may direct, but 
the amount so allowed as a deduction shall 
be Included In computing the net Income of 
the beneficiaries whether distributed to them 
or not. Any amount allowed as a deduction 
under this paragraph shall not be allowed as 
a deduction under subsection (c) of this 
section in the same or any succeeding tax¬ 
able year; 

(c) In the case of income received by es¬ 
tates of deceased persons during the period 
of administration or settlement of the es¬ 
tate. and in the case of Income which, in 
the discretion of the fiduciary, may be either 
distributed to the beneficiary or accumu¬ 
lated. there shall be allowed as an additional 
deduction in computing the net income of 
the estate or trust the amount of the in¬ 
come of the estate or trust for its taxable 
year, which is properly paid or credited dur¬ 
ing such year to any legatee, heir, or bene¬ 
ficiary, but the amount so allowed as a de¬ 
duction shall be included in computing the 
net income of the legatee, heir, or bene¬ 
ficiary. 

Art. 162-1. Income of estates and 
trusts .—In ascertaining the tax liability 
of the estate of a deceased person or of 
a trust, there is deductible from the 
gross income, subject to exceptions, the 
same deductions which are allowed to 
individual taxpayers. See generally sec¬ 
tion 23, and the provisions thereof gov¬ 
erning the right of deduction for de¬ 
preciation and depletion in the case of 
property held in trust. For items not 
deductible, see section 24. Against the 
net income of the estate or trust there 
are allowable certain credits, for which 
see sections 25 and 163. 

From the gross income of the estate 
or trust there are also deductible 
(either in lieu of, or in addition to, the 
deductions referred to in the preceding 
paragraph of this article) the following: 

(1) Any part of the gross income of 
the estate or trust for its taxable year 
which, by the terms of the will or of the 
instrument creating the trust, is paid 
or permanently set aside during such 
year for the charitable, etc., uses or pur¬ 
poses referred to or described in sub¬ 
section (a) of section 162. This deduc¬ 
tion is in lieu of that authorized by sec¬ 
tion 23 (o) in the case of individual 
taxpayers. 

(2) Any income of the estate or trust 
for its taxable year which is to be dis¬ 
tributed currently by the fiduciary to a 
beneficiary, whether or not such income 
is actually distributed. 

(3) Any income of the estate of a 
deceased person for its taxable year 
which is properly paid or credited dur¬ 
ing such year to a legatee or heir, and 
any income either of such an estate or 
of a trust for its taxable year which is 
similarly paid or credited during that 
year to a legatee, heir, or beneficiary if 
there was vested in the fiduciary a dis¬ 
cretion either to distribute or to ac¬ 
cumulate such income. 


Any income of the class described in 
either (2) or (3) above, which is cur¬ 
rently distributable, or paid or credited. 


to a guardian for his ward is likewise 
deductible from the gross income of the 
estate or trust. 

There is taxable to the estate or to the 
trust, unless it be taxable to the grantor 
of the trust (see articles 166-1 and 
167-1), all income thereof accumulated 
for the benefit of unborn or unascer¬ 
tained persons or persons with contin¬ 
gent interests, all income either accumu¬ 
lated or held for future distribution 
pursuant to the terms of the will or trust, 
all income of the estate or trust for its 
taxable year which is not to be distrib¬ 
uted currently to legatees or other bene¬ 
ficiaries (see paragraph (2) of this arti¬ 
cle), all income of the estate for its tax¬ 
able year not properly paid or credited 
during such year to a legatee or heir, and 
all income either of the estate or of the 
trust for its taxable year which is not 
similarly paid or credited during that 
year to a legatee, heir, or beneficiary in 
case there was vested in the fiduciary a 
discretion either to distribute or to ac¬ 
cumulate such income (see paragraph (3) 
of this article). In all such cases the tax 
is payable by the fiduciary, except the tax 
upon the income which is taxable to the 
grantor of the trust. 

Any amount described in paragraph 
(2) or (3) above as being deductible from 
the gross income of the estate or trust 
shall be included in computing the net 
income of the legatees, heirs, or benefi¬ 
ciaries, whether distributed to them or 
not. 

Any income of an estate or trust for 
its taxable year which during that year 
may be used, pursuant to the terms of 
the will or trust instrument, in the dis¬ 
charge or satisfaction, in whole or in 
part, of a legal obligation of any person 
is, to the extent so used, taxable to such 
person as though directly distributed to 
him as a beneficiary. (See, also, article 
167-1.) 

The income of an estate of a deceased 
person, as dealt with in the Act, is there¬ 
in described as received by the estate 
during the period of administration or 
settlement thereof. The period of ad¬ 
ministration or settlement of the estate 
is the period required by the executor 
or administrator to perform the ordinary 
duties pertaining to administration, in 
particular the collection of assets and 
the payment of debts and legacies. It is 
the time actually required for this pur¬ 
pose, whether longer or shorter than the 
period specified in the local statute for 
the settlement of estates. If an executor, 
who is also named as trustee, fails to ob¬ 
tain his discharge as executor, the period 
of administration continues up to the 
time when the duties of administration 
are complete and he actually assumes his 
duties as trustee, whether pursuant to 
an order of the court or not. No taxable 
income is realized from the passage of 
property to the executor or administra¬ 
tor on the death of the decedent, even 
though it may have appreciated in value 
since the decedent acquired it. But see 


1 So in original. 
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sections 42, 43, and 44. As to the taxable 
gain realized, or the deductible loss sus¬ 
tained, upon the sale or other disposi¬ 
tion of property by an administrator, 
executor, or trustee, and by a legatee, 
heir, or other beneficiary, see sections 111 
and 112. As to capital gains and losses, 
see section 117. A statutory allowance 
paid a widow is not deductible from gross 
income. If real estate is sold by the 
devisee or heir thereof, whether before 
or after settlement of the estate, he is 
taxable individually on any profit derived. 

The tax upon the net income of the 
estate or trust shall be paid by the fiduci¬ 
ary (see section 161 (b)). If the tax 
has been properly paid on the net in¬ 
come of an estate or trust, the net in¬ 
come on which the tax is so paid is not, 
in the hands of the distributee thereof 
(the legatee or the beneficiary), taxable 
as income to him. 

Liability for the payment of the tax 
attaches to the person of the executor 
or administrator up to and after his dis¬ 
charge if prior to distribution and dis¬ 
charge he had notice of his tax obliga¬ 
tions or failed to exercise due diligence 
in ascertaining whether or not such ob¬ 
ligations existed. For the extent of such 
liability, see section 3467 of the Revised 
Statutes, as amended by section 518 of 
the Revenue Act of 1934 (paragraph 48 
of the Appendix to these regulations). 
Liability for the tax also follows the 
assets of the estate distributed to heirs, 
devisees, legatees, and distributees, who 
may be required to discharge the amount 
of the tax due and unpaid to the extent 
of the distributive shares received by 
them. (See section 311.) The same 
considerations apply to trusts. 

Sec. 163. Credits against net income .— (a) 
Credits of estate or trust. —(1) For the pur¬ 
pose of the normal tax and the surtax an 
estate shall be aUowed the same personal 
exemption as is allowed to a single person 
under section 25 (b) (1). and a trust shall 
be allowed (In lieu of the personal exemp¬ 
tion under section 25 (b) (1)) a credit of 
$100 against net income. 

(2) If no part of the income of the es¬ 
tate or trust is included in computing the 
net income of any legatee, heir, or bene¬ 
ficiary, then the estate or trust shall be al¬ 
lowed the same credits against net income 
for interest as are allowed by section 25 (a). 

(5) Credits of beneficiary .—If any part of 
the income of an estate or trust is included 
in computing the net Income of any leg¬ 
atee. heir, or beneficiary, such legatee, heir, 
or beneficiary shaU, for the purpose of the 
normal tax. be allowed as credits against 
net income, in addition to the credits al¬ 
lowed to him under section 25, his propor¬ 
tionate share of such amounts of interest 
specified in section 25 (a) as are. under this 
Supplement, required to be included in com¬ 
puting his net income. Any remaining por¬ 
tion of such amounts specified in section 
25 (a) shall, for the purpose of the normal 
tax, be allowed as credits to the estate or 
trust. 

Art. 163-1. Credits to estate , trust, or 
beneficiary — (a) Personal exemption 
allowed estates and trusts .—An estate is 
allowed for both normal tax and surtax 
purposes the personal exemption of 
$1,000 allowed a single person under sec¬ 
tion 25 (b) (1). A trust is allowed for 


both normal tax and surtax purposes a 
credit of $100 against net income. A 
credit for dependents is not allowable 
to an estate or trust. 

(b) Credit for interest to estate or 
trust. —If no part of the income of the 
estate or trust is included in computing 
the net income of any legatee, heir, or 
beneficiary, the estate or trust shall be al¬ 
lowed the credits provided in section 
25 (a), in respect of interest upon cer¬ 
tain obligations of the United States. 

(c) Credit for interest to beneficiary .— 
If any part of the income of the estate 
or trust is included in computing the net 
income of any legatee, heir, or benefi¬ 
ciary, he is allowed for the purpose of the 
normal tax, in addition to his individual 
credits, the proportionate share of the 
interest upon obligations of the United 
States and instrumentalities of the 
United States which is exempt from nor¬ 
mal tax only and is required to be in¬ 
cluded in computing net income. Any re¬ 
maining portion of such interest will be 
allowed as a credit for the purpose of the 
normal tax to the estate or trust. Where 
the amount of the interest specified in 
section 25 (a) is in excess of the net in¬ 
come of the estate or trust, the propor¬ 
tionate share of such interest which each 
beneficiary is required to include in com¬ 
puting his net income and for which he 
is allowed a credit for normal tax pur¬ 
poses is an amount equal to his distribu¬ 
tive share of the net income of the estate 
or trust. Each beneficiary is entitled to 
but one personal exemption, no matter 
from how many trusts he may receive 
income. (See section 25.) 

Sec. 164. Different taxable years .—II the 
taxable year of a beneficiary Is different from 
that of the estate or trust, the amount which 
he is required, under section 162 (b), to in¬ 
clude in computing his net income, shall be 
based upon the income of the estate or trust 
for any taxable year of the estate or trust 
(whether beginning on, before, or after Janu¬ 
ary 1, 1938) ending within or with his tax¬ 
able year. 

Sec. 165. Employees' trusts .— (a) Exemption 
from tax .—A trust forming part of a stock 
bonus, pension, or profit-sharing plan of an 
employer for the exclusive benefit of some 
cr aU of his employees— 

(1) If contributions are made to the trust 
by such employer, or employees, or both, for 
the purpose of distributing to such employees 
the earnings and principal of the fund ac¬ 
cumulated by the trust In accordance with 
such plan, and 

(2) if under the trust instrument it is 
impossible, at any time prior to the satis¬ 
faction of all liabilities with respect to em¬ 
ployees under the trust, for any part of the 
corpus or Income to be (within the taxable 
year or thereafter) used for, or diverted to, 
purposes other than for the exclusive bene¬ 
fit of his employees, 

shall not be taxable under section 161. but 
the amount actually distributed or made 
available to any distributee shall be taxable 
to him In the year in which so distributed or 
made available to the extent that it exceeds 
the amounts paid in by him. Such dis¬ 
tributees shall for the purpose of the nor¬ 
mal tax be allowed as credits against net 
income such part of the amount so dis¬ 
tributed or made available as represents the 
items of Interest specified in section 25 (a). 

(b) Taxable year beginning before January 
1 , 1939 .—The provisions of clause (2) of sub¬ 


section (a) shall not apply to a taxable year 
beginning before January 1, 1939. 

Art. 165-1. Employees' trusts — (a) 
Plans and trusts for employees .—A 
“stock bonus, pension, or profit-sharing 
plan of an employer for the exclusive 
benefit of some or all of his employees' 1 is 
a definite written program and arrange¬ 
ment signed by such employer and com¬ 
municated to such employees, solely de¬ 
signed and applied to enable all or a 
large percentage of the total number of 
the employer’s clerks and workmen (as 
distinguished from persons in positions 
of authority) to share in the capital or 
profits of such employer’s trade or busi¬ 
ness or to provide for the livelihood of 
such employees upon their retirement 
from employment. A “trust forming 
part of a stock bonus, pension, or profit- 
sharing plan” is a trust formed and 
availed of solely to aid in the proper exe¬ 
cution of one of the plans defined in the 
preceding sentence. This phrase does 
not include devices for paying profits or 
salaries to shareholders or officers, but 
a trust, applied without discrimination 
to all the employees and officers of an 
employer as one group, may be within 
its meaning. 

(b) Taxable years beginning prior to 
January 1 , 1939. —A trust forming part 
of a plan defined in paragraph (a) is 
exempt for taxable years beginning prior 
to January 1, 1939, if: (1) contributions 
are made to the trust by such employer, 
such employees or both; and (2) such 
contributions are made for the purpose 
of distributing to such employees both 
the earnings and principal of the fund 
accumulated by the trust; and (3) the 
fund is accumulated by the trust in ac¬ 
cordance with the plan of which the trust 
is a part. 

(c) Taxable years beginning after 
December 31, 1938. —A trust forming part 
of a plan defined in paragraph (a) is 
exempt for taxable years beginning after 
December 31,1938, if all three tests desig¬ 
nated in paragraph (5) as (1), (2), and 
(3) are met; and if also (4) the trust 
instrument makes it impossible (in the 
taxable year and at any time thereafter 
prior to the satisfaction of all liabilities 
to employees covered by the trust) for 
any part of the trust corpus or income to 
be used for, or diverted to, purposes other 
than for the exclusive benefit of such em¬ 
ployees. 

(d) Impossibility of diversion. —As used 
in section 165 (a) (2), the phrase “if 
under the trust instrument it is impos¬ 
sible” means that the trust instrument 
must definitely and affirmatively make 
it impossible for the non -exempt diver¬ 
sion or use to occur, whether by operation 
or natural termination of the trust, by 
power of revocation or amendment, by 
the happening of a contingency, by col¬ 
lateral arrangement, or by any other 
means. It is not essential that the em¬ 
ployer relinquish all power to modify or 
terminate the rights of certain employees 
covered by the trust, but except as stated 
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in paragraph (e), it must be impossible 
for trust funds to be used or diverted for 
purposes other than for the exclusive 
benefit of his employees. The diversion 
of substantial amounts of trust funds 
from one group of employees to another 
group of employees is not for the “ex¬ 
clusive” benefit of employees even though 
both groups were covered by the trust, 
if the employer (or other non-employee) 
receives substantial indirect benefit there¬ 
by. as, for example, through securing 
greater loyalty from the favored group, 
or through the shifting of expected pen¬ 
sion benefits to a younger group and the 
postponement of part of the employer’s 
contributions to a later date. As used in 
section 165 (a) (2), the phrase “pur¬ 
poses other than for the exclusive bene¬ 
fit of his employees” includes all objects 
or aims not solely designed for the proper 
satisfaction of all liabilities to employees 
covered by the trust. 

(e) Meaning of "liabilities —The re¬ 
port of the Senate Committee on Fi¬ 
nance states that the intent and purpose 
in section 165 (a) (2) of the phrase 
‘ prior to the satisfaction of all liabili¬ 
ties with respect to employees under the 
trust” is to permit the employer to re¬ 
serve the right to recover only such 
balance in the trust at its termination 
as is "due to erroneous actuarial com¬ 
putations during the previous life of the 
trust.” An "erroneous actuarial compu¬ 
tation” means a mistake of an actuarial 
character reasonably made by a careful 
person skilled in calculating the amount 
necessary to satisfy pecuniary obliga¬ 
tions depending on the average length 
of life of a group of individuals, and of 
such a type that the employer may re¬ 
serve the right to recover an amount 
remaining in the trust because of the 
mistake without conflicting with the 
purpose for which section 165 (a) (2) 
was enacted. For example, if a trust 
created to supply pensions ot~$25 a 
month for 10.000 employees for the re¬ 
mainder of their lives after age 60 has 
been used to supply such pensions only 
to 500 employees, an amount remaining 
in the trust for this reason is not due to 
such a mistake, but to a change in plan; 
while if $25 a month after age 60 is 
paid to the 10.000 employees during 
their lives, but their average duration of 
life proves less than might reasonably 
have been expected, an amount remain¬ 
ing in the trust for this reason is due to 
an "erroneous actuarial computation.” 
Employers might recover more than 
amounts resulting from such errors if 
the term "liabilities” included only such 
obligations to employees as are legally 
fixed and certain. Hence, the term was 
used in the Act in its broad common 
meaning to include both fixed and con¬ 
tingent obligations to employees. For 
example, if 1,000 employees are covered 
>> a trust forming part of a pension 
plan, 300 of whom have satisfied all the 
requirements for a monthly pension, 
while the remaining 700 employees have 
No. 28-9 


not yet completed the required period 
of service, contingent obligations to such 
700 employees have nevertheless arisen 
which constitute "liabilities” within the 
meaning of that term. It must be im¬ 
possible for the employer (or other non¬ 
employee) to recover other than such 
amounts as remain in the trust because 
of “erroneous actuarial computations” 
after the satisfaction of all such fixed 
and contingent obligations, and the trust 
instrument must contain a definite af¬ 
firmative provision to that effect 
whether the obligations to employees 
have their source in the trust instrument 
itself, in the plan of which the trust 
forms a part, or in some collateral in¬ 
strument or arrangement forming a 
part of such plan, and whether such 
obligations are, technically speaking, 
liabilties of the employer, of the trust, 
or of some other person forming a part 
of the plan or connected with it. 

(/) Portions of years; affiliated corpo¬ 
rations. —Exempt status must be main¬ 
tained throughout the entire taxable year 
of the trust in order to obtain any ex¬ 
emption for such year. A trust forming 
part of a plan of affiliated corporations 
for their employees may be exempt if 
all requirements are otherwise satisfied. 

(( 7 ) Proof of exemption. —Every trust 
claiming exemption must prove its right 
thereto by filing with the collector: (1) 
an affidavit showing its character, pur¬ 
pose, activities, sources and disposition of 
corpus and income, and every fact which 
might affect its status for exemption. (2) 
verified copies of the trust instrument 
and of the employer’s plan, showing all 
amendments, and (3) the latest financial 
statement, showing the assets, liabilities, 
receipts, and disbursements of the trust. 
The financial statement must be filed 
each year, but the documents mentioned 
in (1) and (2) need not be filed after 
the first year except when necessary to 
show changes occurring since the last 
filing. 

Sec. 166. Revocable trusts. — Where at any 
time the power to revest in the grantor title 
to any part of the corpus of the trust Is 
vested— 

(1) in the grantor, either alone or in con¬ 
junction with any person not having a sub¬ 
stantial adverse interest in the disposition 
of such part of the corpus or the Income 
therefrom, or 

(2) in any person not having a substantial 
adverse interest in the disposition of such 
part of the corpus or the Income therefrom, 

then the income of such part of the trust 
shall be Included in computing the net 
income of the grantor. 

Art. 166-1. TYusts with respect to the 
corpus of which the grantor is regarded 
as remaining in substance the owner .— 
(a) Scope. —If the grantor of a trust is 
regarded, within the meaning of the Act, 
as remaining in substance the owner of 
the corpus thereof, the income therefrom 
is not taxable in accordance with the pro¬ 
visions of sections 161. 162, and 163 but 
remains attributable and taxable to the 
grantor. This article deals with the tax¬ 
ation of such income. As used in this 


article, the term "corpus” means any part 
or the whole of the property, real or per¬ 
sonal, constituting the subject matter of 
the trust. 

(b) Test of taxability to grantor .— 
Section 166 defines with particularity in¬ 
stances in which the grantor is regarded 
as in substance the owner of the corpus 
by reason of the fact that he has retained 
power to revest the corpus in himself. 
For the purposes of this article the 
grantor is deemed to have retained such 
power if he, or any person not having a 
substantial interest in the corpus or the 
income therefrom adverse to the grantor, 
or both, may cause the title to the corpus 
to revest in the grantor. A bare legal in¬ 
terest, such as that of a trustee, is never 
substantial and never adverse. If the 
title to the corpus will revest in the 
grantor upon the exercise of such power, 
the income of the trust is attributed and 
taxable to the grantor regardless of— 

(1) whether such power or ability to 
retake the trust corpus to the grantor’s 
own use is effected by means of a power 
to revoke, to terminate, to alter or 
amend, or to appoint; 

(2) whether the exercise of such power 
is conditioned on the precedent giving 
of notice, or on the elapsing of a period 
of years, or on the happening of a speci¬ 
fied event; 

(3) the time at which the title to the 
corpus will revest in the grantor in pos¬ 
session and enjoyment, whether such 
time is within the taxable year or not, or 
whether such time be fixed, determin¬ 
able, or certain to come; 

(4) whether the power to revest in 
the grantor title to the corpus is in the 
grantor, or in any person not having a 
substantial interest in the corpus or in¬ 
come therefrom adverse to the grantor, 
or in both; 

(5) when the trust was created. 

But the provisions of section 166 are 
not to be regarded as excluding from 
taxation to the grantor the income of 
other trusts, not specified therein, in 
which the grantor is, for the purposes cf 
the Act, similarly regarded as remaining 
in substance the owner of the corpus. 
The grantor is regarded as in substance 
the owner of the corpus, if, in view of 
the essential nature and purpose of the 
trust, it is apparent that the grantor 
has failed to part permanently and de¬ 
finitively with the substantial incidents 
of ownership in the corpus. 

In determining whether the grantor 
is in substance the owner of the corpus, 
the Act has its own standard, which 
is a substantial one, dependent neither 
on the niceties of the particular convey¬ 
ancing device used nor on the technical 
description which the law of property 
gives to the estate or interest transferred 
to the trustees or beneficiaries of the 
trust. In that determination, among 
the material factors are; The fact that 
the corpus is to be returned to the 
grantor after a specific term; the fact 
that the corpus is or may be admin- 
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istered in the interest of the grantor; 
the fact that the anticipated income 
is being appropriated in advance for the 
customary expenditures of the grantor 
or those which he would ordinarily and 
naturally make; and any other circum¬ 
stance bearing on the impermanence 
and indeflniteness with which the grant¬ 
or has parted with the substantial inci¬ 
dents of ownership in the corpus. 

Thus the grantor is regarded as being 
in substance the owner of the corpus if, 
in any case, the trust amounts to no 
more than an arrangement whereby the 
grantor, in the ordering of his affairs, 
finds it expedient to entrust for a pe¬ 
riod the title to, and custody or man¬ 
agement of. certain of his property to a 
trustee, the income from such property 
to be used by the trustee during such 
period to make those expenditures which 
the grantor would customarily or ordi¬ 
narily or naturally make and to which 
the grantor chooses to commit himself 
in advance, while the corpus is to be 
held intact, for return in due course 
to the grantor. In such a case, it is im¬ 
material that, at the time of the crea¬ 
tion of the trust an irrevocable disposi¬ 
tion or consummated gift was made of 
those property rights which consist of 
the right to the expected future income 
of the corpus for the specified period. 
On the other hand, if the grantor, inci¬ 
dent to a definitive and permanent dis¬ 
position of certain of his property, cre¬ 
ates the trust in order to conserve the 
property, not for himself but for the 
donees, who wifi ultimately enjoy it, 
the provisions of sections 161, 162, and 
163 are applicable. 

For example, a grantor is regarded as 
remaining in substance the owner of the 
corpus of the trust, if he lias placed it 
in trust for his son, John, 

(A) for the term of three years, at the 
end of which time the trust might be 
extended for a like period at the option 
of the grantor and successively there¬ 
after, but in the absence of such an ex¬ 
tension the title is once more to revest 
in the grantor in possession and enjoy¬ 
ment; or 

(B) for the term of a year and a day, 
then to be distributed to whomsoever the 
wife of the grantor shall by deed appoint 
(the wife not having a substantial ad¬ 
verse interest in the disposition of the 
corpus or the income therefrom); or 

<C) for the term of the grantor's life, 
then to be distributed to John, the 
grantor reserving, however, the right to 
alter, amend, or revoke any provision of 
the trust instrument, upon notice of a 
year and a day. 

In these typical cases the grantor is 
regarded as having retained the substan¬ 
tial incidents of ownership with respect 
to the income-producing property since 
the corpus will or may once more revest 
in himself in (A) upon the expiration 
of the trust period if the grantor does 
not exercise his option to extend the 


trust, in (B) upon the designation of 
the grantor as distributee, by a person 
not substantially and adversely inter¬ 
ested, and in (C) upon the revocation of 
the trust instrument or an alteration or 
amendment thereof, resulting in the des¬ 
ignation of the grantor as distributee. 

If, however, the grantor strips him¬ 
self of the substantial incidents or at¬ 
tributes of ownership in the corpus 
retained by him so that he ceases to 
be regarded as in substance the owner 
of the corpus, the income thereof real¬ 
ized after the effective date of such 
divesting is not taxable to the grantor 
but is taxable as provided in sections 161, 
162, and 163. 

A person may have an interest that is 
both substantial and adverse to the 
grantor in the disposition of only part 
of the corpus or the income therefrom. 
If the power to revest title in the grant¬ 
or is vested in him in conjunction with 
such person, or is vested solely in such 
person, there is to be excluded in com¬ 
puting the net income of the grantor 
only the income of such part. 

(c) Income and deductions. —If the 
grantor is regarded as remaining in 
substance the owner of the corpus the 
gross income of such corpus shall be 
included in the gross income of the 
grantor, and he shall be allowed those 
deductions with respect to the corpus as 
he would have been entitled to had the 
trust not been created. 

Skc. 167. Income for benefit of grantor .— 
(a) Where any part of the income of a 
trust — 

(1) is. or in the discretion of the grantor 
or of any person not having a substantial 
adverse interest in the disposition of such 
part of the income may be, held or accumu¬ 
lated for future distribution to the grantor; 
or 

(2) may, in the discretion of the grantor 
or of any person not having a substantial 
adverse interest in the disposition of such 
part of the Income, be distributed to the 
grantor; or 

(3) is. or In the discretion of the grantor or 
of any person not having a substantial ad¬ 
verse interest in the disposition of such part 
of the income may be. applied to the pay¬ 
ment of premiums upon policies of insur¬ 
ance on the life of the grantor (except policies 
of insurance irrevocably payable for the pur¬ 
poses and in the manner specified in sec¬ 
tion 23 (o), relating to the so-called “chari¬ 
table contribution” deduction); 

then such part of the income of the trust 
shall be included in computing the net in¬ 
come of the grantor. 

(b) As used in this section, the term "in 
the discretion of the grantor" means “in the 
discretion of the grantor, either alone or in 
conjunction with any person not having a 
substantial adverse interest in the disposition 
of the part of the income in question". 

Art. 167-1. Trusts in the income of 
which the grantor retains an interest — 
(a) Scope.—Section 167 prescribes that 
the income, or any part of the income, 
of certain trusts shall be taxed to the 
grantor, not because the grantor has re¬ 
tained a certain interest in the corpus of 
the trust (as in section 166), but because 
of his retention of a certain interest in 
the income of the trust. This article 
deals with the taxation of such income. 
The term “income," as used in this 


article, means any part or the whole of 
the income of the trust. 

(b) Test of taxability to the grantor 
The test prescribed by the Act as to the 
sufficiency of the grantor’s retained in¬ 
terest in the trust income, resulting in 
the taxation of such income to the 
grantor, is whether he has failed to di¬ 
vest himself, permanently and defin¬ 
itively, of every right which might, by 
any possibility, enable him to have such 
income, at some time, distributed to him, 
either actually or constructively. Such 
a distribution to the grantor occurs 
within the meaning of section 167 if the 
income is paid to him or to another in 
obedience to his direction or if the in¬ 
come is applied in payment of premiums 
upon policies of insurance on the 
grantor’s life. 

For the purposes of this article, the 
sufficiency of the grantor’s retained in¬ 
terest in the income is not affected by 
the fact that the grantor has provided 
that the right to so effect or direct the 
distribution of income is, or may at some 
future time be, vested in any person 
(either alone or in conjunction with the 
grantor) not having a substantial inter¬ 
est in the income adverse to the grantor. 
A bare legal interest, such as that of a 
trustee, is never substantial and never 
adverse. 

If the grantor has retained any such 
interest in the income, such income is 
taxable to the grantor regardless of— 

(1) whether it may be distributed cur¬ 
rently or accumulated for future distri¬ 
bution; 

(2) whether such distribution, either 
current or subject to accumulation, is 
fixed by the trust instrument or is de¬ 
pendent on an exercise of discretion; 

(3) whether, if such distribution is in 
any way effected by or dependent on an 
exercise of discretion, the person exer¬ 
cising the discretion is the grantor or a 
person not having a substantial Interest 
in the Income adverse to the grantor, or 
both; 

(4) the time or times of such distri¬ 
bution, whether within or without the 
taxable period, whether conditioned on 
the precedent giving of notice, or on the 
elapsing of an interval of time, or on 
the happening of a specified event, or 
otherwise; 

(5) when the trust was created. 

Thus the inclusion of any trust within 
the scope of section 167 is based on the 
fact that the grantor has retained an 
interest in the income therefrom by 
which he is, or may be enabled at some 
time, to receive its benefits. But the pro¬ 
visions of section 167 are not to be re¬ 
garded as excluding from taxation to 
the grantor the income of other trusts, 
not specified therein, in which the 
grantor is, for the purposes of the Act. 
similarly regarded as remaining in sub¬ 
stance the owner of the trust income. 
If, for example, trust income is applied 
in satisfaction of the grantor’s legal ob- 
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ligation whether to pay a debt, to sup¬ 
port dependents, to pay alimony, to fur- 
nish maintenance and support, or other¬ 
wise, such income is in all cases taxable 
to the grantor. 

If the grantor strips himself perma¬ 
nently and definitely of every such in¬ 
terest retained by him, the income of 
the trust realized after such divesting 
takes effect is not taxable to the grantor 
but is taxable as provided in sections 
161 and 162. 

A person may have an interest that is 
both substantial and adverse to the 
grantor in the disposition of only part 
of the income. There is to be excluded 
in computing the net income of the 
grantor only that part of the trust income 
in the disposition of which such person 
has a substantial interest adverse to the 
grantor. 

(c) Income and deductions. —If. as 
to any of the income, the test of tax¬ 
ability to the grantor is satisfied, such 
income shall be included in the gross 
income of the grantor, and he shall be 
allowed those deductions with respect to 
such income as he would have been en¬ 
titled to had such income been distribut¬ 
able currently to him. 

Sec. 168. Taxes of foreign countries and 
possessions of United States. —The amount of 
Income, war-profits, and excess-profits taxes 
imposed by foreign countries or possessions of 
the United States shall be allowed as credit 
against the tax of the beneficiary of an estate 
or trust to the extent provided In section 131. 

Sec. 169. Common trust funds. —(a) Deft- 
nitions .—The term "common trust fund" 
means a fund maintained by a bank (as de¬ 
fined In section 104) — 

(1) exclusively for the collective Invest¬ 
ment and reinvestment of moneys contrib¬ 
uted thereto by the bank In Its capacity as a 
trustee, executor, administrator, or guardian; 

and 

(2) In conformity with the rules and reg¬ 
ulations. prevailing from time to time, of the 
Board of Governors of the Federal Reserve 
System pertaining to the collective invest¬ 
ment of trust funds by national banks. 

(b) Taxation of common trust funds .—A 
common trust fund shall not be subject to 
taxation under this title. Title IA, or section 
106 or 106 of the Revenue Act of 1935, or 
•‘Action 601 or 602 of this Act, and for the 
purposes of such titles and sections shaU not 
be considered a corporation. 

(c) Income of participants in fund —(1) 
Inclusions in net income. —Each participant 
in the common trust fund In computing Its 
net Income shall include, whether or not 
distributed and whether or not distribut¬ 
able— 


(A) As a part of its short-tern capital gains 
or losses, its proportionate share of the net 
short-term capital gain or loss of the com¬ 
mon trust fund; 

<B) As a part of Its long-term capital 
gains or losses. Its proportionate share of the 
net long-term capital gain or loss of the com¬ 
mon trust fund; 

(C) Its proportionate share of the ordinary 
net Income or the ordinary net loss of the 
common trust fund, computed as provided 
in subsection (d). 


(2) Credit for partially exempt interest.- 
*,?!\ proportloIlato share of each particlpar 
in the amount of Interest specified In sectlo 
u i, a ! recelv ^ c i by the common trust fun 
*e~L for the purposes of this Supplement t 
as having been received by sue 
participant as such Interest. 


(d) Computation of common trust fund 
income. —The net Income of the common 
trust fund shall be computed In the same 
manner and on the same basis as In the case 
of an Individual, except that— 

(1) There shall be segregated the short¬ 
term capital gains and losses and the long¬ 
term capital gains and losses, and the net 
short-term capital gain or loss and the net 
long-term capital gain or loss shall be 
computed; 

(2) After excluding all Items of either 
short-term or long-term capital gain or loss, 
there shall be computed— 

(A) An ordinary net Income which shall 
consist of the excess of the gross Income over 
the deductions; or 

(B) An ordinary net loss which shall con¬ 
sist of the excess of the deductions over the 
gross income; 

(3) The so-called "charitable contribution" 
deduction allowed by section 23 (o) shall not 
be allowed. 

( e) Admission and withdrawal. —No gain 
or loss shall be realized by the common trust 
fund by the admission or withdrawal of a 
participant. The withdrawal of any partici¬ 
pating interest by a participant shall be 
treated as a sale or exchange of such Interest 
by the participant. 

(/) Returns by bank. —Every bank (as de¬ 
fined in section 104) maintaining a common 
trust fund shall make a return under oath 
for each taxable year, stating specifically, 
with respect to such fund, the items of gross 
income and the deductions allowed by this 
title, and shall Include in the return the 
names and addresses of the participants who 
would be entitled to share in the net income 
if distributed and the amount of the pro¬ 
portionate share of each participant. The 
return shall be sworn to as In the case of a 
return filed by the bank under section 52. 

(g) Different taxable years of common trust 
fund and participant. —(1) General rule .— 
If the taxable year of the common trust fund 
Is different from that of a participant, the in¬ 
clusions with respect to the net income of the 
common trust fund. In computing the net in¬ 
come of the participant for Its taxable year 
shall be based upon the net income of the 
common trust fund for any taxable year of 
the common trust fund (whether beginning 
on, before, or after January 1, 1938) ending 
within or with the taxable year of the 
participant. 

(2) Exception. —If the taxable year of the 
common trust fund begins before January 1, 
1938, and the taxable year of a participant 
begins after December 31. 1937. the compu¬ 
tation of the net income of the common 
trust fund, and the inclusions with respect 
to the common trust fund net income. In 
computing the net income of such partici¬ 
pant. shall be made by the method provided 
in section 169 of the Revenue Act of 1936 
and not by the method provided in subsec¬ 
tions (c) and (d) of this section. 

Art. 169-1. Common trust fund de¬ 
fined. — Under section 169 two conditions 
must be satisfied by a fund maintained 
by a bank (as defined in section 104) 
before such fund may be designated as a 
“common trust fund.” These conditions 
are that such fund must be maintained 
by such a bank— 

(a) Exclusively for the collective in¬ 
vestment and reinvestment of moneys 
contributed thereto by the bank, whether 
acting alone or in conjunction with one 
or more co-fiduciaries, but solely In its 
capacity: (1) as a trustee of a trust 
created by will, deed, agreement, decla¬ 
ration of trust, or order of court, (2) as 
an executor of the will of, or as an ad¬ 
ministrator of the estate of, a deceased 
person, or (3) as a guardian (by what¬ 


ever name known under local law) of 
the estate of an infant, of an incompe¬ 
tent individual or of an absent indi¬ 
vidual and 

(5) In conformity with the rules and 
regulations, prevailing from time to time, 
of the Board of Governors of the Fed¬ 
eral Reserve System pertaining to the 
collective investment of trust funds by 
national banks, whether or not the bank 
maintaining such fund is a national 
bank or a member of the Federal Reserve 
System. 

Except as otherwise provided in this 
article and articles 169-2 to 169-5, in¬ 
clusive, the term “participant” refers to 
any trust or estate, the moneys of which 
have been contributed to the common 
trust fund. 

Art. 169-2. Income of participants in 
common trust fund. —(a) If the taxable 
year of a common trust fund begins on or 
after January 1, 1938, each participant 
is required to include in computing its 
net income for its taxable year within 
which or with which the taxable year of 
the fund ends, whether or not distributed 
and whether or not distilbutable: 

(1) Its proportionate share of the net 
short-term capital gain or loss of the 
common trust fund, computed as pro¬ 
vided in article 169-3, as a part of its 
short-term capital gains or losses; 

(2) Its proportionate share of the net 
long-term capital gain or loss of the com¬ 
mon trust fund, computed as provided in 
article 169-3, as a part of its long-term 
capital gains or losses; 

(3) Its proportionate share of the or¬ 
dinary net income or the ordinary net 
loss of the common trust fund, computed 
as provided in article 169-3. 

(b) Each participant's proportionate 
share in the amount of interest specified 
in section 25 (a) received by the common 
trust fund shall be deemed to have been 
received by such participant as such in¬ 
terest. For the purposes of the Act, any 
tax withheld at the source from income 
of the fund shall be deemed to have been 
withheld proportionately from the par- # 
ticipants to whom such income is # 
allocated. 

(c) The proportionate share of each 
participant in the net short-term capital 
gain or loss, the net long-term capital 
gain or loss, the ordinary net income or 
ordinary net loss, the partially exempt 
interest, and the tax withheld at the 
source shall be determined in accordance 
with the method of accounting adopted 
by the bank in accordance with the 
written plan under which the common 
trust fund is established and adminis¬ 
tered, provided such method clearly re¬ 
flects the income of each participant. 

The items of income and deductions 
are, therefore, to be allocated to the 
periods between valuation dates within 
the taxable year established by such 
plan in which they were realized or sus¬ 
tained. and the ordinary net income or 
ordinary net loss, the net short-term 
capital gain or loss, and the net long- 
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term capital gain or loss computed for 
each such period. The proportionate 
shares of the participants in such items 
are then to be determined. Hie provi¬ 
sions of this paragraph may be illus¬ 
trated by the following example: 

Example: The plan of a common trust 
fund provides for quarterly valuation 
dates and for the computation and the 
distribution of the income upon a quart¬ 
erly basis, except that there shall be no 
distribution of capital gains. The par¬ 
ticipants are as follows: Trusts A, B, C. 
and D for the first quarter: Trusts A, 
B. C, and E for the second quarter; and 
Trusts A, B, F, and G for the third and 
fourth quarters, the participants having 
equal participating interests. As com¬ 
puted upon the quarterly basis, the ordi¬ 
nary net income and the short-term 
capital gain for the taxable year were 
as follows: 



First 

quar¬ 

ter 

Sec¬ 

ond 

quar¬ 

ter 

Third 

quar¬ 

ter 

Fourth 

quar¬ 

ter 

Total 

Ordinary net in¬ 
come.. _ 

$200 

$300 

$200 

$400 

$1.100 

Net short-term 
capital gain (or 
loss).. 

200 

1100 

200 

i 100 

200 


1 I/OSS. 


The participants’ shares of ordinary net 
income are as follows: 

Participants’ Shares of Ordinary Net 
Income 


Participant 

First 

quarter 

Second 

quarter 

Third 

quarter 

Fourth 

quarter 

Total 

A. 

$50 

$75 

*50 

$100 

$275 

B. 

60 

75 

50 

100 

275 

C. 

60 

76 



125 

D.... 

60 




50 

E. 


75 



75 

F. 



50 

100 

150 

O. 



50 

100 

150 

Total. 

200 

300 

200 

400 

1,100 


Hie participants’ shares of net short¬ 
term capital gain or loss are as follows: 


Participants’ Shares of Net Short-Term 
Capital Gain (or Loss ) 


Participant 

First 

quarter 

Second 

quarter 

Third 

quarter 

Fourth 

quarter 

Total 

A. 

$50 

' $25 

$50 

> $25 

$50 

B__ 

60 

>25 

50 

» 25 

50 

C. 

60 

l 25 



25 

D. 

50 




50 

E. 


* 25 



l 25 

F.. 



50 

I 25 

25 

a. 



50 

> 25 

25 


200 

* 100 

200 

* 100 

200 


1 Loss. 


If in the above example the common 
trust fund also had long-term capital 
gains or losses, the treatment of such 
gains or losses would be similar to that 
accorded to the short-term capital gains 
and losses. 


( d ) The provisions of sections 161, 162, 
166. and 167 are applicable in determin¬ 
ing the extent to which each partici¬ 
pant’s proportionate share of the income 
of the common trust fund is taxable to 
the participant, or to the beneficiaries 
or the grantor of the participant. 

(e) If the taxable year of the common 
trust fund begins before January 1, 1938, 
each participant is required to include in 
its gross income for its taxable year 
(even though beginning after December 
31, 1937) within which or with which the 
taxable year of the fund ends, its pro¬ 
portionate share of the net income (com¬ 
puted in accordance with the provisions 
of section 169 of the Revenue Act of 
1936). 

Art. 169-3. Computation of common 
trust fund income. —The net income of 
the common trust fund shall be com¬ 
puted in the same manner and on the 
same basis as in the case of an indi¬ 
vidual, except that: 

(1) No deduction shall be allowed 
under section 23 (o) for charitable con¬ 
tributions. 

(2) The short-term capital gains and 
losses of the common trust fund and its 
long-term capital gains and losses are 
required to be segregated and the com¬ 
putation made of the net short-term 
capital gain or loss and the net long¬ 
term gain or loss, as the case may be. 
A common trust fund is not allowed the 
benefit of the net short-term capital 
loss carry-over provided by section 
117 (e). 

(3) The ordinary net income, that is, 
the excess of the gross income over the 
deductions, or the ordinary net loss, that 
is, the excess of the deductions over the 
gross income, shall be computed after ex¬ 
cluding all items of either short-term or 
long-term capital gain or loss. 

Art. 169-4. Admission and withdrawal 
of participants from the common trust 
fund — (a) Gain or loss. —The common 
trust fund realizes no gain or loss by the 
admission or withdrawal of a participant, 
and the basis of the assets and the pe¬ 
riod for which they are deemed to have 
been held by the common trust fund for 
the purposes of section 117 (b) are unaf¬ 
fected by such an admission or with¬ 
drawal. If a participant withdraws the 
whole or any part of its participating 
interest from the common trust fund, 
such withdrawal shall be treated as a 
sale or exchange by the participant of 
the participating interest or portion 
thereof which is so withdrawn. A par¬ 
ticipant is not deemed to have with¬ 
drawn any part of its participating in¬ 
terest in the common trust fund so as 
to have completed a closed transaction 
by reason of the segregation and admin¬ 
istration of an investment of the fund, 
pursuant to the provisions of subdivision 
(c) (7) of section 17 of Regulation F of 
the Board of Governors of the Federal 
Reserve System, effective December 31, 


1937, for the benefit of all the then par¬ 
ticipants in the common trust fund. (See 
paragraphs 27-30 of the Appendix to 
these regulations.) Such segregated in¬ 
vestments shall be considered as held by, 
or on behalf of, the common trust fund 
for the benefit ratably of all participants 
in the common trust fund at the time of 
segregation, and any income or loss aris¬ 
ing from its administration and liquida¬ 
tion shall constitute income or loss to 
the common trust fund apportionable 
among the participants for whose benefit 
the investment was segregated. 

(h) Basis for gain or loss upon with - 
dratoal. —The participant’s gain or loss 
upon withdrawal of its participating in¬ 
terest or portion thereof shall be meas¬ 
ured by the difference between the 
amount received upon such withdrawal 
and the basis of the participating inter¬ 
est or portion thereof withdrawn (with 
proper adjustments as provided in sec¬ 
tion 113 (b) to the date of withdrawal) 
plus the additions prescribed in para¬ 
graph (c) of this article and minus the 
reductions prescribed in paragraph (d) 
of this article. The amount received by 
the participant shall be the sum of any 
money plus the fair market value of 
property (other than money) received 
upon such withdrawal. The basis of the 
participating interest or portion thereof 
withdrawn shall be the money contrib¬ 
uted by the participant to the common 
trust fund to acquire the participating 
interest or portion thereof withdrawn. 
Such basis shall not be reduced on ac¬ 
count of the segregation of any invest¬ 
ment in the common trust fund pursu¬ 
ant to the provisions of subdivision (c) 
(7) of section 17 of Regulation F of the 
Board of Governors of the Federal Re¬ 
serve System, effective December 31. 
1937. For the purpose of making the 
adjustments, additions, and reductions 
with respect to basis as prescribed in this 
paragraph, the ward, rather than the 
guardian, shall be deemed to be the par¬ 
ticipant; and the grantor, rather than 
the trust to the extent that the income 
of the trust is taxable to the grantor 
pursuant to the provisions of section 166 
or 167, shall be deemed to be the 
participant. 

(c) Additions to basis. —As prescribed 
in paragraph (b) of this article, in com¬ 
puting the gain or loss upon the with¬ 
drawal of a participating interest or por¬ 
tion thereof, there shall be added to the 
basis of the participating interest or por¬ 
tion thereof withdrawn an amount equal 
to the aggregate of the following items, 
to the extent that they were properly 
allocated to the participant for a taxable 
year of the common trust fund, and were 
not distributed to the participant prior 
to withdrawal: 

(1) wholly exempt income of the com¬ 
mon trust fund for any taxable year, 

(2) net income of the common trust 
fund for the taxable years beginning 
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after December 31, 1935 and prior to 
January 1. 1938. 

(3) net short-term capital gain of the 
common trust fund for each taxable year 
beginning on or after January 1, 1938, 

(4) the excess of the gains over the 
losses recognized to the common trust 
fund for each taxable year beginning on 
or after January 1. 1938. upon sales or 
exchanges of capital assets held for 
more than 18 months, and 

(5) ordinary net income of the com¬ 
mon trust fund for each taxable year 
beginning on or after January 1. 1938. 

id) Reductions in basis .—As prescribed 
in paragraph (b) of this article, in com¬ 
puting the gain or loss upon the with¬ 
drawal of a participating interest or por¬ 
tion thereof, the basis of the participat¬ 
ing interest or portion thereof withdrawn 
.shall be reduced by such portions of the 
following items as were allocable to the 
participant with respect to the partici¬ 
pating interest or portion thereof with¬ 
drawn: 

(1) the amount of the excess of the 
allowable deductions of the common 
trust fund over its gross income for the 
taxable years beginning after December 
31, 1935. and prior to January 1, 1938, 
and 

(2) the amount of the net short-term 
capital loss, net long-term capital loss 
and ordinary net loss of the common 
trust fund for each taxable year begin¬ 
ning on or after January 1, 1938. 

Art. 169-5. Returns of common trust 
funds. —A bank maintaining a common 
trust fund shall make a return of income 
of the common trust fund, regardless of 
the amount of its net income. If a bank 
maintains more than one common trust 
fund, a separate return shall be made for 
each. The return shall be made for the 
t axable year of the common trust fund on 
the form prescribed by the Commission¬ 
er, in accordance with these regulations 
and the instructions on the form or issued 
therewith. The return of a common 
trust fund shall state specifically with 
respect to the fund the items of gross 
income and the deductions allowed under 
Title I, and shall include each partici¬ 
pant’s name and address and its propor¬ 
tionate share of the net short-term capi¬ 
tal gain or loss, the net long-term capi¬ 
tal gain or loss, and the ordinary net in¬ 
come or loss. See article 169-2. A copy 
of the plan of the common trust fund 
must be filed with the return. If, how¬ 
ever, a copy of such plan has once been 
filed with a return, it need not again be 
dice: if the return contains a statement 
showing when and where it was filed. If 
the plan is amended in any way after 
such copy has been filed, a copy of the 
amendment must be filed with the re¬ 
turn for the taxable year in which the 
amendment was made. Each such re- 
urn shall be sworn to in the same man¬ 
ner as the return filed by the bank under 
section 52. 


CHAPTER XXIV 

Partnerships 

Supplement P—Partnerships 

Sec. 181. Partnership not taxable. —Indi¬ 
viduals carrying on business in partnership 
shall be Uable for Income tax only in their in¬ 
dividual capacity. 

Art. 181-1. Partnerships. — Partner¬ 
ships as such are not subject to taxation 
under the Act, but are required to make 
returns of income. (See sections 187 
and 188.) For definition of what the 
term “partnership” includes, see section 
901 (a) (3). 

Sec. 182. Tax of partners. 

In computing the net Income of each part¬ 
ner, he shall Include, whether or not dis¬ 
tribution Is made to him— 

(a) As a part of his short-term capital 
gains or losses, his distributive share of the 
net short-term capital gain or loss of the 
partnership. 

(b) As a part of his long-term capital gains 
or losses, his distributive share of the net 
long-term capital gain or loss of the partner¬ 
ship. 

(c) His distributive share of the ordinary 
net Income or the ordinary net loss of the 
partnership, computed as provided In section 
183 (b). 

Art. 182-1. Distributive share of part¬ 
ners. —(a) If the taxable year of the 
partnership begins on or after January 
1,1938, each partner is required to include 
in his return for his taxable year within 
which or with which the taxable year of 
the partnership ends, whether or not dis¬ 
tributed: 

(1) As a part of his short-term capital 
gains or losses, his distributive share of 
the net short-term capital gain or loss of 
the partnership. 

(2) As a part of his long-term capital 
gains or losses, his distributive share of 
the net long-term capital gain or loss of 
the partnership. 

(3) His distributive share of the ordi¬ 
nary net income or the ordinary net loss 
of the partnership, computed as provided 
in section 183 (b). 

(b) If the taxable year of the partner¬ 
ship begins before January 1, 1938. each 
partner is required to include in his re¬ 
turn for his taxable year (even though 
beginning after December 31,1937) with¬ 
in which or with which the taxable year 
of the partnership ends, his distributive 
share, whether or not distributed, of the 
net income of the partnership as deter¬ 
mined by the method provided in sections 
182 and 183 of the Revenue Act of 1936. 
See section 188 of the Revenue Act of 
1938. 

(c) If separate returns are made by 
the husband and wife domiciled in a 
community property State, and the hus¬ 
band only is a member of a partnership, 
the part of his distributive share of the 
partnership’s net short-term capital gain 
or loss, net long-term capital gain or 
loss, or ordinary net income or ordinary 
net loss, which is, or is derived from, 
community property, should be reported 
by the husband and by the wife in equal 
proportions. In the case of a partner¬ 


ship closely related to other trades or 
businesses, see section 45. 

Sec. 183. Computation of partnership in¬ 
come. —(a) General rule.—The net Income 
of the partnership shall be computed in the 
Fame manner and on the same basis as In 
the case of an individual, except as provided 
In subsections (b) and (c). 

(b) Segregation of items.—( 1) Capital 
gains and losses.—There shall be segregated 
the short-term capital gains and losses and 
the long-term capital gains and losses, and 
the net short-term capital gain or loss and 
the net long-term capital gain or loss shall 
be computed. 

(2) Ordinary net income or loss.—After 
excluding all items of either short-term or 
long-term capital gain or loss, there shall be 
computed— 

(A) An ordinary net Income which shall 
consist of the excess of the gross Income over 
the deductions; or 

(B) An ordinary net loss which shall con¬ 
sist of the excess of the deductions over the 
groes income. 

(e) Charitable corUributhem#. —In com¬ 
puting the net Income of the partnership 
the so-called “charitable contribution’* de¬ 
duction allowed by section 23 (o) shall not 
be allowed; but each partner shall be con¬ 
sidered as having made payment, within his 
taxable year, of his distributive portion cf 
any contribution or gift, payment of which 
was made by the partnership within its 
taxable year, of the character which would 
be allowed to the partnership as a deduc¬ 
tion under such section if this subsection 
had not been enacted. 

Art. 183-1. Computation of partnership 
income. —The net income of the partner¬ 
ship shall be computed in the same 
manner and on the same basis as the net 
income of an individual, except that: 

(1) The partnership is required to 
segregate its short-term capital gains 
and losses and its long-term' capital 
gains and losses and to compute the net 
short-term capital gain or loss and the 
net long-term capital gain or loss, as 
the case may be. A partnership is not 
allowed the benefit of the net short-term 
capital loss carry-over provided by sec¬ 
tion 117 (e>. - 

(2) The partnership is further re¬ 
quired. after excluding all items of either 
short-term or long-term capital gain or 
loss, to compute (a) an ordinary net in¬ 
come which consists of the excess of ’he 
gross income over the deductions, or <&) 
an ordinary net loss which consists of the 
excess of the deductions over the gross 
income. In the computation of its ordi¬ 
nary net income or ordinary net loss, the 
partnership is denied the so-called char¬ 
itable contribution deduction allowed by 
section 23 (o), but each partner is con¬ 
sidered as having made payment, within 
his taxable year, of his distributive por¬ 
tion of any contribution or gift. payment 
of which was made by the partnership 
within its taxable year, of a character 
which would be allowed to the partner¬ 
ship as a deduction if section 183 (c) had 
not been enacted. Payments made to a 
partner for services rendered and for in¬ 
terest on capital contributions are not 
deductible In computing the net income 
of the partnership, such payments being 
held to represent a division of partner¬ 
ship profits. 
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Sec. 184. Credits against net income. —The 
partner shall, for the purpose of the normal 
tax. be allowed as a credit against his net 
Income, in addition to the credits allowed 
to him under section 25. his proportionate 
share of such amounts (not in excess of the 
net income of the partnership) of interest 
specified in section 25 (a) as are received by 
the partnership. 

Art. 184-1. Credits allowed partners .— 
The credits against net income provided 
in section 25 are not applicable to part¬ 
nerships as such. An individual partner, 
however, is entitled for the purpose of the 
normal tax to a credit against his net in¬ 
come, in addition to the credits allowed to 
him under section 25. of his proportionate 
share of such amounts (not in excess of 
the net income of the partnership) of 
interest specified in section 25 (a) as are 
received by the partnership. There shall 
be included in the return of the partner¬ 
ship a statement of the amounts of such 
interest and the proportionate share 
thereof of each partner. 

Sec. 185. Earned income. —In the case of 
the members of a partnership the proper part 
of each share of the net income which con¬ 
sists of earned Income shall be determined 
under rules and regulations to be prescribed 
by the Commissioner with the approval of 
the Secretary and shall be separately shown 
in the return of the partnership. 

Art. 185-1. Earned income credit of 
partners .—For the purpose of computing 
the earned income credit against net 
income (see section 25 (a) (3) and (4)), 
a member of a partnership is entitled to 
treat a proper part of his distributive 
share of the partnership net income as 
earned income. Such part cannot exceed 
a reasonable allowance as compensation 
for personal services actually rendered by 
the partner in connection with the part¬ 
nership business. In the case of a part¬ 
nership which is engaged in a trade or 
business in which capital is a material 
income-producing factor and in the trade 
or business of which the partner renders 
personal services which are material to 
the earning of the partnership income, 
the earned income of the partner from 
the partnership is a reasonable allowance 
as compensation for the personal services 
actually rendered by him, but not in ex¬ 
cess of 20 percent of his share of the net 
profits of the partnership (computed 
without deduction for so-called salaries 
to members). In such a case, if reason¬ 
able compensation is less than 20 percent 
of the partner’s share of the net profits, 
the earned income is the full amount of 
the reasonable compensation, but, if 
reasonable compensation is more than 20 
percent of the partner’s share of the net 
profits, then the earned income is 20 
percent of the partner’s share of such 
profits. 

There must be included in the return 
of the partnership a statement showing 
the names of the members and the 
amount (determined in accordance with 
the first paragraph of this article) of 
each partner’s distributive share of the 
partnership net income which consists 
of earned income. 


Example: A partnership composed of 
A. B, and C is engaged in the retail 
men’s clothing business. Each partner 
is entitled to one-third of the net prof¬ 
its, after deduction of so-called salaries 
to members. A devotes most of his time 
to the business and is paid a salary of 
$10,000. B devotes half of his time to 
the business and is paid a salary of 
$5,000. C devotes none of his time to 
the business and receives no salary. 
The net profits of the partnership for 
the taxable year, computed without de¬ 
duction for so-called salaries to mem¬ 
bers, are $24,000. The earned income 
of the partners from the partnership is 
as follows: Although A received a salary 
of $10,000 and B a salary of $5,000, since 
the partnership is engaged in a business 
in which capital is a material income- 
producing factor, the earned income of 
each from the partnership is limited to 
20 percent of his share of the net prof¬ 
its. A’s share of the net profits is 
$13,000 ($10,000 (salary)+$3,000 (% of 
net profits after deduction of $15,000 for 
salaries)). Twenty percent of $13,000 
is $2,600, to which amount A’s earned 
income from the partnership is limited. 
Since B’s share of the net profits is 
$8,000 ($5.000+$3,000), 20 percent 
thereof, or $1,600, is B’s earned income 
from the partnership. C has no earned 
income from the partnership, since he 
renders no personal services in connec¬ 
tion with the partnership business. 

Sec. 186. Taxes of foreign countries and 
possessions of United States. —The amount of 
income, war-profits, and excess-profits taxes 
imposed by foreign countries or possessions 
of the United States shall be allowed as a 
credit against the tax of the member of a 
partnership to the extent provided In sec¬ 
tion 131. 

Sec. 187. Partnership returns. —Every part¬ 
nership shall make a return for each tax¬ 
able year, stating specifically the items of 
its gross Income and the deductions allowed 
by this title and such other information for 
the purpose of carrying out the provisions 
of this title as the Commissioner with the 
approval of the Secretary may by regulations 
prescribe, and shall include in the return 
the names and addresses of the individuals 
who would be entitled to share in the net 
income if distributed and the amount of 
the * distributive share of each individual. 
The return shall be sworn to by any one of 
the partners. 

Art. 187-1. Partnership returns .— 
Every partnership shall make a return of 
income, regardless of the amount of its 
net income (see section 901 (a) (3) de¬ 
fining the term “partnership”). The 
return shall be on Form 1065; shall state 
specifically the information required to 
be stated by the return form; shall be 
filled in according to the instructions 
contained thereon or issued with re¬ 
spect thereto; and shall be sworn to by 
one of the partners. Such return shall 
be made for the taxable year of the part¬ 
nership, that is, for its annual account¬ 
ing period (fiscal year or calendar year, 
as the case may be), irrespective of the 
taxable years of the partners. (See sec¬ 
tions 182 and 183.) If the partnership 
makes any change in its accounting pe¬ 


riod, it shall make its return in accord¬ 
ance with the provisions of section 47. 

Sec. 188. Different taxable years of partner 
and partnership —(a) General rule. —IT the 
taxable year of a partner Is different from 
that of the partnership, the inclusions witn 
respect to the net Income of the partner¬ 
ship. in computing the net income of 'he 
partner for his taxable year, shall be based 
upon the net income of the partnership for 
any taxable year of the partnership (whetht?r 
beginning on. before, or after January l, 
1938) ending within or with the taxable yenr 
of the partner. 

(b) Partnership year beginning in 1937.— 
If the taxable year of the partnership begins 
before January 1, 1938. and the taxable year 
of a partner begins after December 31, 1937, 
the computation of the net income of the 
partnership, and the inclusions with respect 
to the partnership net income, in computing 
the net income of such partner, shall r>e 
made by the method provided In sections 
182 and 183 of the Revenue Act of 1936 and 
not by the method provided in sections 182 
and 183 of this Act. 

CHAPTER XXV 

Insurance Companies 

Supplement G—Insurance Companies 

Sec. 201. Tax on life insurance com¬ 
panies —(a) Definition. —When used In this 
title the term •‘life insurance company" 
means an insurance company engaged in 
the business of issuing life Insurance and 
annuity contracts (including contracts of 
combined life, health, and accident insur¬ 
ance), the reserve funds of which held for 
the fulfillment of such contracts comprise 
more than 50 per centum of its total reserve 
funds. 

Art. 201 (a)-l. Life insurance com¬ 
panies: Definition .—The term “life in¬ 
surance company” as used in Title I Is 
defined in section 201 (a). In determin¬ 
ing whether an insurance company is a 
“life insurance company” as defined in 
section 201 (a), no reserve shall be re¬ 
garded as held for the fulfillment of an 
insurance contract unless it conforms to 
the definition of “reserve” contained in 
article 203 (a) (2)-l. 

[Sec. 201. Tax on life insurance companies. J 

(b) Imposition of tax. —(1) In general — 
In lieu of the tax imposed by sections 13 
and 14, there shall be levied, collected, and 
paid for each taxable year upon the special 
class net income of every life insurance com¬ 
pany a tax of 16% per centum of the amount 
thereof. 

(2) Special class net income of foreign, life 
insurance companies .—In the case of a for¬ 
eign life insurance company, the special class 
net Income shall be an amount which bears 
the same ratio to the special class net Income, 
computed without regard to this paragraph, 
as the reserve funds required by law and 
held by it at the end of the taxable year 
upon business transacted within the United 
States bear to the reserve funds held by it 
afr the end of the taxable year upon all busi¬ 
ness transacted. 

(3) No United States insurance business - 
Foreign life insurance companies not carrying 
on an insurance business within the United 
States and holding no reserve funds upon 
business transacted within the United States, 
shall not be taxable under this section but 
shall be taxable as other foreign corporations. 

Art. 201 (b)-l. Life insurance compa¬ 
nies: Rate of tax .—Life insurance com¬ 
panies are subject to the tax imposed by 
section 201 (b), in lieu of the tax im¬ 
posed by sections 13 and 14. The rate 
is 16>/2 percent, and the tax is Imposed 
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upon the special class net income as 
defined in section 14. The net income 
of life insurance companies differs from 
the net income of other corporations. 
Life insurance companies are entitled to 
the credits provided in section 26 (a) 
and (b) and are not subject to the pro¬ 
visions of section 117 (capital gains and 
losses). 

All provisions of the Act and of these 
regulations not inconsistent with the 
specific provisions of sections 201-203 
are applicable to the assessment and col¬ 
lection of the tax imposed by section 
201 (b) f and life insurance companies 
are subject to the same penalties as are 
provided in the case of returns and pay¬ 
ment of income tax by other corpora¬ 
tions. The return shall be on Form 
1120L. 

Art. 201 (b)-2. Foreign life insurance 
companies: Net income. —The special 
class net income of a foreign life insur¬ 
ance company carrying on an insurance 
business within the United States or 
holding reserve funds upon business 
transacted within the United States con¬ 
sists of that proportion of its net 
income from all sources, within and 
without the United States, computed 
under the provisions of sections 202 and 
203 minus the credits provided in section 
26 (a) and (b), which the reserve funds 
required by law and held by it at the end 
of the taxable year upon business trans¬ 
acted within the United States bear to 
the reserve funds held by it at the end 
of the taxable year upon all business 
transacted. Other foreign life insur¬ 
ance companies are not taxable under 
section 201 (b), but are taxable the same 
as other foreign corporations. See sec¬ 
tion 231. 

Sec. 202. Gross income of life insurance 
companies. —(a) In the case of a life Insur¬ 
ance company the term “gross Income” 
means the gross amount of Income received 
during the taxable year from Interest, divi¬ 
dends, and rents. For Inclusion in computa¬ 
tion of tax of amount specified in share¬ 
holder’s consent, see section 28. 

(tJ) The term “reserve funds required by 
Taw” includes, in the case of assessment in¬ 
surance, sums actually deposited by any 
company or association with State or Terri¬ 
torial officers pursuant to law as guaranty 
or reserve funds, and any funds maintained 
under the charter or articles of incorporation 
of the company or association exclusively for 
the payment of claims arising under certifi¬ 
cates of membership or policies issued upon 
the assessment plan and not subject to any 
other use. 

Sec. 203. Net income of life insurance com¬ 
panies. — (a) General rule. —In the case of a 
life insurance company the term "net in¬ 
come" means the gross income less— 

Art. 203 <a)-l. Limitation on deduc¬ 
tions. —In addition to the limitations on 
deductions hereinafter specifically re¬ 
ferred to, life insurance companies are 
subject to the limitation provided in sec¬ 
tion 24 (a) (5). 

[Sec. 203. Net income of life insurance 
companies.] 

[(a) General rule. —In the case of a life 
insurance company the term “net income” 
means the gross income less—J 


(1) Tax-free interest. —The amount of in¬ 
terest received during the taxable year which 
under section 22 (b) (4) is excluded from 
gross Income; 

Art. 203 (a) (1)-1. Tax-free inter¬ 
est. —Interest which in the case of other 
taxpayers is excluded from gross income 
by section 22 (b) (4) but included in the 
gross income of a life insurance com¬ 
pany by section 202 (a) is allowed as a 
deduction from gross income by section 
203 (a) (1). 

[Sec. 203. Net income of life insurance 
companies.] 

1(a) General rule. —In the case of a life 
insurance company the term “net income” 
means the gross income less—] 

(2) Reserve funds. —An amount equal to 
4 per centum of the mean of the reserve 
funds required by law and held at the begin¬ 
ning and end of the taxable year, except that 
In the case of any such reserve fund which 
Is computed at a lower interest assumption 
rate, the rate of 3% per centum shall be 
substituted for 4 per centum. Life insur¬ 
ance companies issuing policies covering life, 
health, and accident insurance combined in 
one policy Issued on the weekly premium 
payment plan, continuing for life and not 
subject to cancellation, shall be allowed, in 
addition to the above, a deduction of 3% 
per centum of the mean of such reserve 
funds (not required by law) held at the be¬ 
ginning and end of the taxable year, as the 
Commissioner finds to be necessary for the 
protection of the holders of such policies 
only; 

Art. 203 (a) (2)-l. Reserve funds .— 
In general, the reserve contemplated is 
a sum of money, variously computed or 
estimated, which, with accretions from 
interest, is set aside (reserved) as a fund 
with which to mature or liquidate, either 
by payment or reinsurance with other 
companies, future unaccrued and con¬ 
tingent claims. It must be required 
either by express statutory provisions 
or by rules and regulations of the insur¬ 
ance department of a State, Territory, 
or the District of Columbia w*hen pro¬ 
mulgated in the exercise of a power con¬ 
ferred by statute, but such requirement, 
without more, is not conclusive; for ex¬ 
ample, it does not include reserves re¬ 
quired to be maintained to provide for 
the ordinary running expenses of a busi¬ 
ness definite in amount, and which must 
be currently paid by every company from 
its income if its business is to continue, 
such as taxes, salaries, reinsurance and 
unpaid brokerage; the reserve or net 
value of risks reinsured in other solvent 
companies to the extent of the reinsur¬ 
ance; reserve for premiums paid in ad¬ 
vance; annual and deferred dividends; 
accrued but unsettled policy claims; 
losses incurred but unreported; liability 
on supplementary contracts not involv¬ 
ing life contingencies; estimated value 
of future premiums which have been 
waived on policies after proof of total 
and permanent disability. 

In any case where reserves are claimed, 
sufficient information must be filed with 
the return to enable the Commissioner 
to determine the validity of the claim. 
Reference should be made to the item 
in which the reserve appears in the an¬ 


nual statement and to the statute or 
insurance department ruling requiring 
that such reserves be held. Only reserves 
which are so required, which are pe¬ 
culiar to insurance companies, and 
which are dependent upon interest 
earnings for their maintenance will 
be considered. A company is per¬ 
mitted to make use of the highest ag¬ 
gregate reserve called for by any State or 
Territory or the District of Columbia 
in which it transacts business, but the 
reserve must have been actually held. 

In the case of life insurance companies 
issuing policies covering life, health, and 
accident insurance combined in one pol¬ 
icy issued on the weekly premium pay¬ 
ment plan, continuing for life and not 
subject to cancellation, it is required 
that reserve funds thereon be based upon 
recognized tables of experience covering 
disability benefits of the kind contained 
in policies issued by this particular class 
of companies. The deduction in respect 
of such reserve funds (not required by 
law) is 3% percent of the mean of such 
reserve funds held at the beginning and 
end of the taxable year. 

|Sec. 203. Net income of life insurance 
companies. | 

I (a) General rule. —In the case of a life 
Insurance company the term “net income” 
means the gross income less—J 

(3) Reserve for dividends. —An amount 
equal to 2 per centum of any sums held at 
the end of the taxable year as a reserve for 
dividends (other than dividends payable dur¬ 
ing the year foUowlng the taxable year) the 
payment of which is deferred for a period 
of not less than five years from the date of 
the policy contract; 

(4) Investment expenses .—Investment ex¬ 
penses paid during the taxable year: Pro¬ 
vided. That If any general expenses are in 
part assigned to or Included In the invest¬ 
ment expenses, the total deduction under 
this paragraph shall not exceed one-fourth of 
1 per centum of the book value of the mean 
of the invested assets held at the beginning 
and end of the taxable year; 

Art. 203 (a) <4)-l. Investment ex¬ 
penses .—The term ‘‘general expenses” 
as used in the Act means any expense 
incurred for the benefit of more than one 
department of the company rather than 
for the benefit of a particular department 
thereof. Any assignment of such ex¬ 
pense to the investment department of 
the company for which a deduction is 
claimed under section 203 (a) (4) shall 
operate to subject the total investment 
expenses to the limitation provided in 
that section. 

If no genera] expenses are assigned to 
or included in investment expenses the 
deduction may consist of investment ex¬ 
penses actually paid during the taxable 
year in which case an itemized schedule 
of such expenses must be appended to 
the return. 

Invested assets for the purpose of sec¬ 
tion 203 (a) (4) and this article are those 
which are owned and used, and to the ex¬ 
tent used, for the purpose of producing 
the income specified in section 202 (a). 

The maximum allowance of one-fourth 
of 1 percent will not be granted unless it 
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is shown to the satisfaction of the Com¬ 
missioner that such allowance is justified. 

| Sec. 203. Net income of life insurance com¬ 
panies. | 

|(a) General rule. —In the case of a life in¬ 
surance company the term “net income” 
means the gross income less—| 

(5) Real estate expenses. —Taxes and other 
expenses paid duriflg the taxable year ex¬ 
clusively upon or with respect to the real 
estate owned by the company, not including 
taxes assessed against local benefits of a 
kind tending to increase the value of the 
property assessed, and not including any 
amount paid out for new buildings, or for 
permanent Improvements or betterments 
made to increase the value of any property. 
The deduction allowed by this paragraph 
shall be allowed in the case of taxes imposed 
upon a shareholder of a company upon his in¬ 
terest as shareholder, which are paid by the 
company without reimbursement from the 
shareholder, but in such cases no deduction 
shall be allowed the shareholder for the 
amount of such taxes: 

Art. 203 (a) (5)-l. Taxes and expenses 
with respect to real estate. —The deduc¬ 
tion for taxes and expenses under section 
203 (a> (5) includes taxes and expenses 
paid during the taxable year exclusively 
upon or with respect to real estate owned 
by the company and any sum represent¬ 
ing taxes imposed upon a shareholder of 
the company upon his interest as share¬ 
holder which is paid by the company 
without reimbursement from the share¬ 
holders. No deduction shall be allowed, 
however, for taxes, expenses, and depre¬ 
ciation upon or with respect to any real 
estate owned by the company except to 
the extent used for the purpose of pro¬ 
ducing investment income. (See article 
203 (a) (4)-l.) As to real estate owned 
and occupied by the company see article 
203 (b)-l. 

[Sec. 203. Net income of life insurance com¬ 
panies.] 

|(a) General rule. —In the ca.se of a life 
insurance company the term “net Income” 
means the gross income less—| 

(6) Depreciation. —A reasonable allowance, 
as provided in section 23 (1). for the ex¬ 
haustion, wear and tear of property, including 
a reasonable allowance for obsolescence; and 

Art. 203 (a) (6)-1. Depreciation. —The 
deduction allowed by section 203 (a) (6) 
for depreciation is, except as provided in 
article 203 (b)-l, identified with that al¬ 
lowed other corporations by section 23 
(1). The amount allowed by section 23 
(1) in the case of life insurance com¬ 
panies is limited to depreciation sus¬ 
tained on the property used, and to the 
extent used, for the purpose of producing 
the income specified in section 202 (a). 

[Sec. 203. Net income of life insurance 
companies \ 

[ (a) General rule. —In the case of a life 
Insurance company the term “net income” 
means the gross Income less—] 

(7) Interest. —All interest paid within the 
taxable year on its indebtedness, except on 
indebtedness incurred or continued to pur¬ 
chase or carry obligations (other than obliga¬ 
tions of the United States issued after Sep¬ 
tember 24, 1917, and originaUy subscribed for 
by the taxpayer) the interest upon which is 
wholly exempt from taxation under this title. 

Art. 203 (a) (7)-l. Interest. —The de¬ 
duction allowed by section 203 <a) (7) 
for interest on indebtedness is the same 


I as that allowed other corporations by 
section 23 (b) but this deduction includes 
interest on dividends held on deposit and 
surrendered during the taxable year. 
Reserve funds as defined in article 203 
(a) (2) —1 are not indebtedness. Divi¬ 
dends left with the company to accumu¬ 
late at interest are a debt and not a re¬ 
serve liability. 

If a life insurance company pays in¬ 
terest on the proceeds of life insurance 
policies left with it pursuant to the pro¬ 
visions of supplementary contracts, not 
involving life contingencies, or similar 
contracts, the interest so paid shall be 
allowed as a deduction from gross in¬ 
come, except that such deduction shall 
not be allowed in respect of interest ac¬ 
crued in any prior taxable year to the 
extent that the company has had the 
benefit of a deduction of 4 percent or 
3% percent, as the case may be. of the 
mean of the company’s liability on such 
contracts, by the inclusion of such liabil¬ 
ity in its reserve funds. 

[Sec. 203. Net income of life insurance 
companies. J 

(b) Rental value of real estate. —The de¬ 
duction under subsection (a) (5) or (0) of 
this section on account of any real estate 
owned and occupied in whole or in part by 
a life insurance company, shall be limited 
to an amount which bears the same ratio to 
such deduction (computed without regard 
to this subsection) as the rental value of 
the space not so occupied bears to the rental 
value of the entire property. 

Art. 203 <b)-l. Real estate owned and 
occupied. —The amount allowable as a 
deduction for taxes, expenses, and de¬ 
preciation upon or with respect to any 
real estate owned and occupied in whole 
or in part by a life insurance company 
is limited to an amount which bears the 
same ratio to such deduction (computed 
without regard to this limitation) as the 
rental value of the space not so occupied 
bears to the rental value of the entire 
property. For example, if the rental 
value of the space not occupied by the 
company is equal to one-half of the 
rental value of the entire property, the 
deduction for taxes, expenses, and de¬ 
preciation is one-half of the taxes, ex¬ 
penses, and depreciation on account of 
the entire property. Where a deduction 
is claimed as provided in this article, 
the parts of the property occupied and 
the parts not occupied by the company, 
together with the respective rental values 
thereof, must be shown in a statement 
accompanying the return. 

Sec. 204. Insurance companies other than 
life or mutual. —(a) Imposition of tax .— 
(1) In general. —In lieu of the tax imposed 
by sections 13 and 14, there shall be levied, 
collected, and paid for each taxable year 
upon the special class net Income of every in¬ 
surance company (other than a life or 
mutual insurance company) a tax of 16% 
per centum of the amount thereof. 

(2) Special class net income of foreign com¬ 
panies. —In the case of a foreign insurance 
company (other than a life or mutual in¬ 
surance company), the special class net in¬ 
come shall be the net Income from sources 
within the United States minus the sum of— 

(A) Interest on obligations of the United 
States and its instrumentalities .—The credit 
provided in section 26 (a). 


(B) Dividends received. —The credit pro¬ 
vided in section 26 (b). 

(3) No United States insurance business .— 
Foreign insurance companies not carrying on 
an insurance business within the United 
States shall not be taxable under this sec¬ 
tion but shall be taxable as other foreign cor¬ 
porations. 

Art. 204 <a)-l. Tax on insurance com¬ 
panies other than life or mutual. —All in¬ 
surance companies (other than life or 
mutual companies or foreign insurance 
companies not carrying on an insurance 
business within the United States) are 
subject to the tax imposed by section 
204. The term “insurance companies” as 
used in this article and in articles 204 
(b)-l and 204 (c)-l means only those 
companies subject to the tax imposed by 
section 204. The rate of the tax imposed 
by section 204 is 16% percent and the 
tax is imposed upon the special class net 
income as defined in section 14. The net 
income of insurance companies other 
than life or mutual is defined in section 
204 and differs from the net income of 
other corporations. All provisions of the 
Act and of these regulations not incon¬ 
sistent with the specific provisions of sec¬ 
tion 204 are applicable to the assessment 
and collection of the tax imposed by sec¬ 
tion 204 (a), and insurance companies 
are subject to the same penalties as are 
provided in the case of returns and pay¬ 
ment of income tax by other corpora¬ 
tions. Since section 204 provides that 
the underwriting and investment exhibit 
of the annual statement approved by 
the National Convention of Insurance 
Commissioners shall be the basis for com¬ 
puting gross income and since the an¬ 
nual statement is rendered on the cal¬ 
endar year basis, the first returns under 
section 204 will be for the taxable year 
ending December 31, 1938, and shall be 
on Form 1120. Insurance companies are 
entitled to the credits provided in sec¬ 
tion 26 (a) and (b). 

Foreign insurance companies not 
carrying on an insurance business within 
the United States are not taxable under 
section 204 but are taxable as other for¬ 
eign corporations. See section 231. 

| Sec. 204. Insurance companies other than 
life or mutual .[ 

(b) Definition of income, etc .—In the case 
of an insurance company subject to the tax 
imposed by this section— 

(1) Gross income. —“Gross income" means 
the sum of (A) the combined gross amount 
earned during the taxable year, from in¬ 
vestment income and from underwriting in¬ 
come as provided in this subsection, com¬ 
puted on the basis of the underwriting nnd 
investment exhibit of the annual statement 
approved by the National Convention of In¬ 
surance Commissioners, and (B) gain during 
the taxable year from the sale or other dis¬ 
position of property, and (C) all other items 
constituting gross income under section 22; 

(2) Net income. —“Net income” means the 
gross income as defined in paragraph (1) of 
this subsection less the deductions allowed 
by subsection (c) of this section; 

(3) Investment income. —“Investment in¬ 
come” means the gross amount of income 
earned during the taxable year from Interest, 
dividends, and rents, computed as follows: 

To all interest, dividends and rents received 
during the taxable year, add interest, divi¬ 
dends and rents due and accrued at the end 
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of the taxable year, and deduct all interest, 
dividends and rents due and accrued at the 
end of the preceding taxable year: 

(4) Underwriting income. —"Underwriting 
income" means the premiums earned on In¬ 
surance contracts during the taxable year 
less losses incurred and expenses Incurred; 

(5) Premiums earned. —"Premiums earned 
on insurance contracts during the taxable 
year" means an amount computed as 
follows: 

From the amount of gross premiums writ¬ 
ten on Insurance contracts during the tax¬ 
able year, deduct return premiums and pre¬ 
miums paid for reinsurance. To the result 
so obtained add unearned premiums on out¬ 
standing business at the end of the preced¬ 
ing taxable year and deduct unearned pre¬ 
miums on outstanding business at the end 
of the taxable year; 

(6) Losses incurred. —"Losses Incurred" 

means losses incurred during the taxable 
year on Insurance contracts, computed as 
follows: # 


which are intended to reflect surplus 
but do not properly enter into the com¬ 
putation of income, such as dividends 
declared, home office remittances and 
receipts, and special deposits, are ig¬ 
nored. Gain or loss from agency bal¬ 
ances and bills receivable not admitted 
as assets on the underwriting and in¬ 
vestment exhibit will be ignored, except¬ 
ing only such agency balances and bills 
receivable as have been charged off the 
books of the company as bad debts or, 
having been previously charged off, are 
recovered during the taxable year. 

[Sec. 204. Insurance companies other than 
life or mutual ,| 

(c) Deductions allowed. —In computing the 
net income of an insurance company subject 
to the tax imposed by this section there shall 
be allowed as deductions: 


To losses paid during the taxable year, add 
salvage and reinsurance recoverable out¬ 
standing at the end of the preceding taxable 
year, and deduct salvage and reinsurance 
recoverable outstanding at the end of the 
taxable year. To the result so obtained add 
all unpaid losses outstanding at the end of 
the taxable year and deduct unpaid losses 
outstanding at the end of the preceding 
taxable year; 

(7) Expenses incurred. — "Expenses in 
curred" means all expenses shown on the 
annual statement approved by the National 
Convention of Insurance Commissioners, and 
shall be computed as follows: 

To all expenses paid during the taxable 
year add expenses unpaid at the end of the 
taxable year and deduct expenses unpaid at 
the end of the preceding taxable year. For 
the purpose of computing the net Income 
subject to the tax imposed by this section 
there shall be deducted from expenses In¬ 
curred as defined In this paragraph all ex¬ 
penses incurred which are not allowed as 
deductions by subsection (c) of this section. 

Art. 204 (b)-l. Gross income of in¬ 
surance companies other than life or 
mutual .—Gross income as defined in sec¬ 
tion 204 (b) means the gross amount of 
income earned during the taxable year 
from interest, dividends, rents, and pre¬ 
mium income, computed on the basis 
of the underwriting and investment ex¬ 
hibit of the annual statement approved 
by the National Convention of Insur¬ 
ance Commissioners, as well as the gain 
derived from the sale or other disposi¬ 
tion of property, and all other items 
constituting gross income under section 
22. See section 22 (a), (b), and (c) and 
sections 28 and 334. It does not include 
increase in liabilities during the year 
on account of reinsurance treaties, re¬ 
mittances from home office of a foreign 
insurance company to the United States 
branch, borrowed money, gross increase 
due to adjustments in book value of 
capital assets, and premium on capital 
stock sold. The underwriting and in¬ 
vestment exhibit is presumed clearly to 
reflect the true net income of the com¬ 
pany, and in so far as it is not incon¬ 
sistent with the provisions of the Act 
will be recognized and used as a basis 
for that purpose. All items of the ex- 
nibit. however, do not reflect an insur¬ 
ance company’s income as defined in the 
Act, By reason of the definition of in¬ 
vestment income, miscellaneous items 
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curred, as provided In section 23 (a); 

(2) AU interest as provided in section 
23 <b); 

(3) Taxes as provided in section 23 (c); 

(4) Losses incurred as defined in subsec¬ 
tion (b) (6) of this section; 

(5) Subject to the limitation contained In 
section 117 (d), losses sustained during the 
taxable year from the sale or other disposition 
of property; 

(6) Bad debts in the nature of agency bal¬ 
ances and bills receivable ascertained to be 
worthless and charged off within the taxable 
year; 

(7) The amount of Interest earned during 
the taxable year which under section 22 (b) 
(4) is excluded from gross Income; 

(8) A reasonable allowance for the ex¬ 
haustion. wear and tear of property, as pro¬ 
vided In section 23 (1); 

(9) Charitable, and so forth, contribu¬ 
tions, as provided in section 23 (q); 

(10) Deductions (other than those speci¬ 
fied in this subsection) as provided in section 
23, but not In excess of the amount of the 
gross income Included under subsection (b) 

(1) (C) of this section. 

(d) Deductions of foreign corporations .— 
In the case of a foreign corporation the de¬ 
ductions allowed In this section shall be al¬ 
lowed to the extent provided In Supplement I 
in the case of a foreign corporation engaged 
In trade or business within the United States 
or having an office or place of business 
therein. 

(e) Double deductions. —Nothing in this 
section shall be construed to permit the same 
Item to be twice deducted 

Art. 204 (0-1. Deductions allowed in¬ 
surance companies other than life or mu¬ 
tual .—The deductions allowable are 
specified in section 204, but are subject to 
the limitation provided in section 24 
(a) (5). 

Among the items which may not be 
deducted are income and profits taxes 
imposed by the United States, income 
and profits taxes imposed by any foreign 
country or possession of the United 
States (in cases where the company 
signifies in its return its desire to claim 
to any extent a credit for such taxes), 
taxes assessed against local benefits, 
donations, decrease during the year due 
to adjustments in the book value of 
capital assets, decrease in liabilities dur¬ 
ing the year on account of reinsurance 
treaties, dividends paid to shareholders, 
remittances to the home office of a for¬ 
eign insurance company by the United 
States branch, and borrowed money re¬ 
paid. 


No. 28-io 


In computing net income of insurance 
companies other than life or mutual 
losses sustained during the taxable year 
from the sale or other disposition of 
property are deductible subject to the 
limitation contained in section 117 (d) 
but the graduated percentage reduction 
of gains and losses contained in section 
117 (b) does not apply in the case of 
insurance (or other) corporations. In¬ 
surance companies conducting their 
business in such manner as to receive 
income under section 204 (b) (1) (C) 
are entitled to such deductions relating 
thereto as are provided for in section 
204 (c), but, in the case of deductions 
referred to in section 204 (c) (10), only 
to the extent that the aggregate amount 
thereof does not exceed the income in¬ 
cluded under section 204 (b) (1) (C). 

Sec. 205. Taxes of foreign countries and 
possessions of United States— The amount 
of income, war-profits, and excess-profits 
taxes Imposed by foreign countries or posses¬ 
sions of the United States shall be allowed 
as a credit against the tax of a domestic in¬ 
surance company subject to the tax Imposed 
by section 201. 204, or 207. to the extent pro¬ 
vided in the case of a domestic corporation 
in section 131, and In the case of the tax 
imposed by section 201 or 204 "net Income" 
as used in section 131 means the net income 
as defined in this Supplement. 

Sec. 206. Computation of gross income .— 
The gross income of insurance companies 
subject to the tax imposed by section 201 
or 204 shall not be determined In the man¬ 
ner provided In section 119. 

Sec. 207. Mutual insurance companies 
other than life.—(a) Imposition of tax.— 

(1) In general. —There shall be levied, col¬ 
lected, and paid for each taxable year upon 
the special class net Income of every mutual 
insurance company (other than a life in¬ 
surance company) a tax equal to 16 U, per 
centum thereof. 

(2) Foreign corporations.—' The tax Im¬ 
posed by paragraph (1) shall apply to for¬ 
eign corporations as well as domestic cor¬ 
porations; but foreign Insurance companies 
not carrying on an Insurance business with¬ 
in the United States shall be taxable as 
other foreign corporations. 

(b) Gross income. —Mutual marine-insur¬ 
ance companies shall include In gross in¬ 
come the gross premiums collected and re¬ 
ceived by them less amounts paid for re¬ 
insurance. 

(c) Deductions.— In addition to the de¬ 
ductions allowed to corporations by section 
23 the following deductions to Insurance 
companies shall also be allowed, unless 
otherwise allowed— 

(1) Mutual insurance companies other 
than life insurance. —In the case of mutual 
insurance companies other than life Insur¬ 
ance companies— 

(A) the net addition required by law to 
be made within the taxable year to reserve 
funds (including In the case of assessment 
Insurance companies the actual deposit of 
sums with State or Territorial officers pur¬ 
suant to law as additions to guarantee or 
reserve funds); and 

(B) the sums other than dividends paid 
within the taxable year on policy and an¬ 
nuity contracts. 

(2) Mutual marine insurance companies .— 
In the case of mutual marine Insurance com¬ 
panies. In addition to the deductions al¬ 
lowed in paragraph (l) of this subsection, 
unless otherwise allowed, amounts repaid 
to policyholders on account of premiums 
previously paid by them, and interest paid 
upon such amounts between the ascertain¬ 
ment and the payment thereof; 

(3) Mutual insurance companies other 
than life and marine. —In the case of mu- 
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tual Insurance companies (Including Inter¬ 
insurers and reciprocal underwriters, but 
not Including mutual life or mutual marine 
Insurance companies) requiring their mem¬ 
bers to make premium deposits to provide 
tor losses and expenses, the amount of pre¬ 
mium deposits returned to their policyhold¬ 
ers and the amount of premium deposits re¬ 
tained for the payment of losses, expenses, 
and reinsurance reserves. 

Art. 207-1. Tax on mutual insurance 
companies other than life. —All mutual 
Insurance companies other than life fin- 
eluding foreign insurance companies car¬ 
rying on an insurance business within 
the United States) are subject to the 
tax imposed by section 207 and the rate 
of tax is 16 percent. The tax is im¬ 
posed upon the special class net income 
as defined in section 14. The net income 
of mutual insurance companies differs 
from the net income of other corpora¬ 
tions. 

Foreign insurance companies not car¬ 
rying on an insurance business within 
the United States are not taxable under 
section 207 but are taxable as other for¬ 
eign corporations. See section 231, 

Art. 207-3. Gross income of mutual in¬ 
surance companies other than life. —The 
gross income of mutual insurance com¬ 
panies (other than life) consists of their 
total revenue from the operation of the 
business and of their income from all 
other sources within the taxable year, 
except as otherwise provided by the Act. 
Gross income includes net premiums 
(that is, gross premiums less returned 
premiums on policies canceled and pre¬ 
miums on policies not taken), invest¬ 
ment income, profits from the sale of 
assets, and all gains, profits, and income 
reported to the State insurance depart¬ 
ments, except income specifically exempt 
from tax. Premiums received by mutual 
marine insurance companies which are 
paid out for reinsurance should be elimi¬ 
nated from gross income and the pay¬ 
ments for reinsurance from disburse¬ 
ments. Deposit premiums on perpetual 
risks received and returned by mutual 
fire insurance companies should be 
treated in the same manner, as no re¬ 
serve will be recognized covering liability 
for such deposits. The earnings on such 
deposits, including such portion, if any, 
of the deposits as is not returned to the 
policyholders upon cancellation of the 
policies, must be included in the gross 
income. A net decrease in reserve funds 
required by law within the taxable year 
must be included in the gross income to 
the extent that such funds are released 
to the general uses of the company and 
increase its free assets. Any net de¬ 
crease in reserves shall be added to the 
gross income, unless the company shall 
show that such decrease resulted from 
the application of reserves to the pur¬ 
poses for which they were established. 

Art. 207-3. Deductio?i$ allowed mutual 
insurance companies other than life in¬ 
surance companies. —Mutual insurance 
companies (other than life insurance 
companies) are entitled to the same de¬ 
ductions from gross income as other cor¬ 


porations, and also to the deduction of 
the net addition required by law to be 
made within the taxable year to reserve 
funds and of the sums other than divi¬ 
dends paid within the taxable year on 
policy and annuity contracts. Mutual 
insurance companies are not entitled to 
the deductions allowed by section 204 
(c), but (except in the case of life in¬ 
surance companies) are entitled to the 
deductions allowed by section 23. “Paid*’ 
includes “accrued'’ or “incurred” (con¬ 
strued according to the method of ac¬ 
counting upon the basis of which the 
net income is computed) during the tax¬ 
able year, but does not include any es¬ 
timate for losses incurred but not re¬ 
ported during the taxable year. 

Art. 207-4. Required addition to re¬ 
serve funds of mutual insurance com¬ 
panies (other than life). —Mutual insur¬ 
ance companies, other than life insur¬ 
ance companies, may deduct from gross 
income the net addition required by law 
to be made within the taxable year to 
reserve funds, including in the case of 
assessment insurance companies the ac¬ 
tual deposit of sums with State or Ter¬ 
ritorial officers pursuant to law as addi¬ 
tions to guarantee or reserve funds. Re¬ 
serve funds “required by law” include 
not only reserves required by express 
statutory provisions but also reserves re¬ 
quired by the rules and regulations of 
State insurance departments when pro¬ 
mulgated in the exercise of an appro¬ 
priate power conferred by statute, but 
do not include assets required to be held 
for the ordinary running expenses of the 
business, such as taxes, salaries, rein¬ 
surance, and unpaid brokerage. Only 
reserves commonly recognized as reserve 
funds in insurance accounting are to be 
taken into consideration in computing 
the net addition to reserve funds re¬ 
quired by law. In the case of a fire in¬ 
surance company the only reserve fund 
commonly recognized is the “unearned- 
premium” fund. For a general defini¬ 
tion of “reserve fund” see article 203 
(a) (2) —1. Mutual hail and mutual cy¬ 
clone insurance companies are entitled 
to deduct from gross income the net ad¬ 
dition which they are required to make 
to the “guarantee surplus” fund or simi¬ 
lar fund. In the case of foreign insur¬ 
ance companies the deductions provided 
for by section 207 shall be allowed to the 
extent provided in Supplement I in the 
case of a foreign corporation engaged 
in trade or business within the United 
States or having an office or place of 
business therein. 

Art. 207-5. Special deductions allowed 
mutual marine insurance companies .— 
Mutual marine insurance companies 
should include in gross income the gross 
premiums collected and received by them 
less amounts paid for reinsurance. They 
may deduct from gross income amounts 
repaid to policyholders on account of pre¬ 
miums previously paid by them, together 
with the interest actually paid upon such 
amounts between the date of ascertain¬ 


ment and the date of payment thereof. 
The remainder of the premiums accord¬ 
ingly forms part of the net income of the 
company, except to the extent that it is 
subject to the deductions allowed 
such insurance companies and other 
corporations. 

Art. 207-6. Special deductions allowed 
mutual insfurance companies (other than 
life or marine) .—Mutual insurance com¬ 
panies (including interinsurers and re¬ 
ciprocal underwriters, but not including 
mutual life and mutual marine insurance 
companies), which require their mem¬ 
bers to make premium deposits to provide 
for losses and expenses, are allowed to 
deduct from gross income the aggregate 
amount of premium deposits returned to 
their policyholders or retained for the 
payment of losses, expenses, and reinsur¬ 
ance reserves. In determining the 
amount of premium deposits retained by 
a mutual fire or mutual casualty insur¬ 
ance company for the payment of losses, 
expenses, and reinsurance reserves, it 
will be presumed that losses and expenses 
have been paid out of earnings and profits 
other than premiums to the extent of 
such earnings and profits. If, however, 
any portion of such amount is applied 
during the taxable year to the payment 
of losses, expenses, or reinsurance re¬ 
serves, for which a separate allowance is 
taken, then such portion is not deduct¬ 
ible; and if any portion of such amount 
for which an allowance is taken is subse¬ 
quently applied to the payment of ex¬ 
penses, losses, or reinsurance reserves, 
then such payment cannot be separately 
deducted. The amount of premium de¬ 
posits retained for the payment of ex¬ 
penses and losses, and the amount of 
such expenses and losses, may not both 
be deducted. A company which invests 
part of the premium deposits so retained 
by it in interest-bearing securities may 
nevertheless deduct such part, but not 
the interest received on such securities. 
A mutual fire insurance company which 
has a guaranty capital is taxed like other 
mutual fire insurance companies. A 
stock fire insurance company, operated 
on the mutual plan to the extent of pay¬ 
ing dividends to certain classes of policy¬ 
holders, may make a return on the same 
basis as a mutual fire insurance company 
with respect to its business conducted on 
the mutual plan. 

Art. 207-7. Returns of mutual insur¬ 
ance companies (other than life) .—Mu¬ 
tual insurance companies other than life 
(including foreign insurance companies 
carrying on an insurance business within 
the United States) are required to file 
returns of income. The return shall be 
on Form 1120. As an aid in auditing 
the returns, wherever possible a copy of 
the report to the State insurance depart¬ 
ment should be submitted with the re¬ 
turn. Otherwise a copy of Schedule D, 
parts 1, 3, and 4, of the report should be 
attached to the return, showing the Fed¬ 
eral, State, and municipal obligations 
from which the interest omitted from 
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grass income was derived, and a copy of 
the complete report should be furnished 
as soon as ready for filing. All pro¬ 
visions of the Act and these regulations 
not inconsistent with the specific pro¬ 
visions of section 207 are applicable to 
the assessment and collection of the tax 
imposed by section 207. and mutual in¬ 
surance companies are subject to the 
same penalties as are provided in the 
case of returns and payment of income 
tax by other corporations. 

CHAPTER XXVI 

Nonresident Aliens 

Supplement H—Nonresident Alien 
Individuals 

Sec 211 Tax on nonresident alien Individ - 
uals— (a) No United States business or 
office— (l) General rule.—' There shall be 
levied, collected, and paid for each taxable 
vear in lieu of the tax imposed by sections 
’ll and 12. upon the amount received, by 
every nonresident alien Individual not en¬ 
gaged In trade or business within the United 
States and not having an office or place of 
business therein, from sources within the 
United States as interest (except Interest on 
deposits with persons carrying on the bank¬ 
ing business), dividends, rents, salaries, 
wages, premiums, annuities, compensations, 
remunerations, emoluments, or other fixed 
or determinable annual or periodical gains, 
profits, and Income, a tax of 10 per centum 
of such amount, except that such rate shall 
be reduced, in the case of a resident of a 
contiguous country, to such rate (not less 
than 5 per centum) as may be, provided by 
treaty with such country. For inclusion in 
computation of tax of amount specified in 
shareholder’s consent, see section 28. 

(2) Aggregate more than $21,600. —The 
tax imposed by paragraph (1) shall not apply 
to any individual if the aggregate amount 
received during the taxable year from the 
sources therein specified is more than $21,600. 

(3) Residents of contiguous countries .— 
Despite the provisions cf paragraph (2), the 
provisions of paragraph (1) shall apply to a 
resident of a contiguous country so long as 
there Is In effect a treaty with such country 
(ratified prior to August 26. 1937) under 
which the rate of tax under section 211 (a) 
of the Revenue Act of 1936, prior to Its 
amendment by section 501 (a) of the Reve¬ 
nue Act of 1937, was reduced. 

(b) United States business or office .—A 
nonresident alien individual engaged In 
trade or business in the United States or 
having an office or place of business therein 
shall be taxable without regard to the pro¬ 
visions of subsection (a). As used in this 
section, section 119, section 143, section 144. 
and section 231, the phrase ‘engaged in 
trade or business within the United States” 
includes the performance of personal serv¬ 
ices within the United States at any time 
within the taxable year, but does not Include 
the performance of personal services for a 
nonresident alien individual, foreign part¬ 
nership. or foreign corporation, not engaged 
In trade or business within the United States, 
by a nonresident alien individual tempo¬ 
rarily present In the United States for a pe¬ 
riod or periods not exceeding a total of ninety 
days during the taxable year and whose 
compensation for such services does not ex¬ 
ceed In the aggregate $3,000. Such phrase 
does not include the effecting of transac¬ 
tions in the United States in stocks, securi¬ 
ties, or commodities through a resident 
broker, commission agent, or custodian. 

<c) No United States business or office 
and gross income of more than $21,600. —A 
nonresident alien Individual not engaged in 
trade or business within the United States 
and not having an office or place of business 
therein who has a gross income for any tax¬ 
able year of more than $21,600 from the 


sources specified in subsection (a) (1), shall 
be taxable without regard to the provisions 
of subsection (a) (1). except that— 

(1) The gross income shall Include only 
income from the sources specified In subsec¬ 
tion (a) (1); 

(2) The deductions (other than the so- 
called “charitable deduction” provided in 
section 213 (c)) shall be allowed only If and 
to the extent that they are properly alloca¬ 
ble to the gross income from the sources 
specified in subsection (a) (1): 

(3) The aggregate of the normal tax and 
surtax under sections 11 and 12 shall, in 
no case, be less than 10 per centum of the 
gross Income from the sources specified In 
subsection (a) (1); and 

(4) This subsection shall not apply to a 
resident of a contiguous country so long as 
there Is In effect a treaty with such country 
(ratified prior to August 26. 1937) under 
which the rate of tax under section 211 (a) 
of the Revenue Act of 1936, prior to its 
amendment by section 501 (a) of the Reve¬ 
nue Act of 1937, was reduced. 

Art. 211-1. Taxation of aliens in gen¬ 
eral .—For the purposes of the Act alien 
individuals are divided generally into two 
classes, namely, resident aliens and non¬ 
resident aliens. Resident aliens are in 
general taxable the same as citizens of 
the United States, that is, a resident alien 
is taxable on income derived from all 
sources including sources without the 
United States. Nonresident aliens are 
taxable only on income from sources 
within the United States. For classifica¬ 
tion of nonresident aliens, see article 
211-7. 

Art. 211-2. Definition. — A “nonresi¬ 
dent alien individual” means an individ¬ 
ual— 

(а) Whose residence is not within the 
United States; and 

(б) Who is not a citizen of the United 
States. 

The term includes a nonresident alien 
fiduciary. 

An alien actually present in the United 
States who is not a mere transient or 
sojourner is a resident of the United 
States for purposes of the income tax. 
Whether he is a transient is determined 
by his intentions with regard to the 
length and nature of his stay. A mere 
floating intention, indefinite as to time, 
to return to another country is not suffi¬ 
cient to constitute him a transient. If 
he lives in the United States and has no 
definite intention as to his stay, he is a 
resident. One who comes to the United 
States for a definite purpose which in its 
nature may be promptly accomplished 
is a transient; but if his purpose is of 
such a nature that an extended stay may 
be necessary for its accomplishment, and 
to that end the alien makes his home 
temporarily in the United States, he be¬ 
comes a resident, though it may be his 
intention at all times to return to his 
domicile abroad when the purpose for 
which he came has been consummated 
or abondoned. An alien whose stay in 
the United States is limited to a definite 
period by the immigration laws is not a 
resident of the United States within the 
meaning of this article, in the absence 
of exceptional circumstances. 


Art. 211-3. Alien seamen, when to be 
regarded as residents .—In order to de¬ 
termine whether an alien seaman is a 
resident within the meaning of the in¬ 
come tax law, it is necessary to decide 
whether the presumption of nonresidence 
is overcome by facts showing that he has 
established a residence in the United 
States. Residence may be established 
on a vessel regularly engaged in coast¬ 
wise trade, but the mere fact that a sailor 
makes his home on a vessel flying the 
United States flag and engaged in for¬ 
eign trade is not sufficient to establish 
residence in the United States, even 
though the vessel, while carrying on for¬ 
eign trade, touches at American ports. 
An alien seaman may acquire an actual 
residence in the United States within 
the rules laid down in article 211-4, al¬ 
though the nature of his calling requires 
him to be absent for a long period from 
the place where his residence is estab¬ 
lished. An alien seaman may acquire 
such a residence at a sailors’ boarding 
house or hotel, but such a claim should 
be carefully scrutinized in order to make 
sure that such residence is bona fide. 
The filing of Form 1078 or taking out 
first citizenship papers is proof of resi¬ 
dence in the United States from the 
time the form is filed or the papers taken 
out. unless rebutted by other evidence 
showing an intention to be a transient. 
The fact that a head tax has been paid 
on behalf of an alien seaman entering 
the United States is no evidence that he 
has acquired residence, because the head 
tax is payable unless the alien who is 
entering the country is merely in transit 
through the country. 

Art. 211-4. Proof of residence of 
alien .—Hie following rules of evidence 
shall govern in determining whether or 
not an alien within the United States 
has acquired residence therein within 
the meaning of the Act. An alien, by 
reason of his alienage, is presumed to be 
a nonresident alien. Such presumption 
may be overcome— 

(1) In the case of an alien who pre¬ 
sents himself for determination of tax 
liability prior to departure for his native 
country, by (a) proof that the alien, at 
least six months prior to the date he so 
presents himself, has filed a declaration 
of his intention to become a citizen of 
the United States under the naturaliza¬ 
tion laws, (b) proof that the alien, at 
least six months prior to the date he so 
presents himself, has filed Form 1078 or 
its equivalent, or (c) proof of acts and 
statements of the alien showing a definite 
intention to acquire residence in the 
United States or showing that his stay in 
the United States has been of such an 
extended nature as to constitute him a 
resident ; 

(2) In other cases by (a) proof that 
the alien has filed a declaration of his 
intention to become a citizen of the 
United States under the naturalization 
laws, <b) proof that the alien has filed 
Form 1078 or its equivalent, or (c) proof 
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of acts and statements of an alien show¬ 
ing a definite intention to acquire resi¬ 
dence in the United States or showing 
that his stay in the United States has 
been of such an extended nature as to 
constitute him a resident. 

In any case in which an alien seeks 
to overcome the presumption of non¬ 
residence under (1) (c) or (2) (c), if the 
internal-revenue officer who examines 
the alien is in doubt as to the facts, such 
officer may, to assist him in determining 
the facts, require an affidavit or affida¬ 
vits setting forth the facts relied upon, 
executed by some credible person or per¬ 
sons, other than the alien and members 
of his family, who have known the alien 
at least six months prior to the date of 
execution of the affidavit or affidavits. 

Art. 211-5. Loss of residence by 
alien. —An alien who has acquired resi¬ 
dence in the United States retains his 
status as a resident until he abandons 
the same and actually departs from the 
United States. An intention to change 
his residence does not change his status 
as a resident alien to that of a nonresi¬ 
dent alien. Thus an alien who has ac¬ 
quired a residence in the United States 
is taxable as a resident for the remainder 
of his stay in the United States. 

Art. 211-6. Duty of employer to de¬ 
termine status of alien employee. —If 
wages are paid to aliens without with¬ 
holding the tax, except as permitted in 
article 143-3. in the case of a resident of 
Canada or Mexico, the employer should 
be prepared to prove the status of the 
alien as provided in the foregoing arti¬ 
cles. An employer may rely upon the 
evidence of residence afforded by the 
fact that an alien has filed Form 1078, 
or an equivalent certificate of the alien 
establishing residence. An employer 
need not secure Form 1078 from the alien 
if he is satisfied that the alien is a resi¬ 
dent alien. An employer who seeks to 
account for failure to withhold in the 
past, if he had not at the time secured 
Form 1078 or its equivalent, is permitted 
to prove the former status of the alien 
by any competent evidence. The writ¬ 
ten statement of the alien employee may 
ordinarily be relied upon by the employer 
as proof that the alien is a resident of 
the United States. 

Art. 211-7. Taxation of nonresident 
alien individuals. —For the purposes of 
this article and articles 212-1, 213-1, 
214-1, and 217-2, nonresident alien indi¬ 
viduals are divided into three classes: 
(1) nonresident alien individuals not en¬ 
gaged in trade or business within the 
United States and not having an office 
or place of business therein at any time 
during the taxable year and deriving in 
the taxable year not more than $21,600 
gross amount of fixed or determinable 
annual or periodical income from sources 
within the United States; (2) nonresi¬ 
dent alien individuals not engaged in 
trade or business within the United 
States and not having an office or place 


of business therein at any time during 
the taxable year and deriving in the tax¬ 
able year more than $21,600 gross amount 
of fixed or determinable annual or peri¬ 
odical income from sources within the 
United States; and (3) nonresident alien 
individuals who at any time during the 
taxable year are engaged in trade or 
business in the United States or have an 
office or place of business therein. 

(a) No United States business or of¬ 
fice—General rule. —A nonresident alien 
individual within class (1) referred to in 
the preceding paragraph is liable to the 
tax upon the amount received from 
sources within the United States, deter¬ 
mined under the provisions of section 
119. which is fixed or determinable an¬ 
nual or periodical gains, profits, and in¬ 
come. For the purposes of section 211 
(a), the term “amount received” means 
“gross income.” Specific items of fixed 
or determinable annual or periodical in¬ 
come are enumerated in the Act as in¬ 
terest (except interest on deposits with 
persons carrying on the banking busi¬ 
ness), dividends, rents, salaries, wages, 
premiums, annuities, compensation, re¬ 
munerations, and emoluments, but other 
fixed or determinable annual or periodi¬ 
cal gains, profits, and income are also 
subject to the tax, as, for instance, 
royalties. As to the determination of 
fixed or determinable annual or periodi¬ 
cal income, see article 143-2. The items 
of fixed or determinable annual or peri¬ 
odical income from sources within the 
United States received by a citizen of 
France residing in France which are ex¬ 
empt from Federal income taxation 
under the provisions of the tax conven¬ 
tion between the United States and 
France signed April 27, 1932, and effec¬ 
tive January 1, 1936 (see page 680 of the 
Appendix to these regulations), are de¬ 
scribed in article 143-3. 

The fixed or determinable annual or 
periodical income from sources within 
the United States of a nonresident alien 
individual not engaged in trade or busi¬ 
ness within the United States and not 
having an office or place of business 
therein at any time during the taxable 
year and deriving in the taxable year 
not more than $21,600 gross amount of 
fixed or determinable annual or periodi¬ 
cal income from sources within the 
United States, is taxable at the rate of 
10 percent, except that such rate shall 
be reduced, in the case of a resident of 
a contiguous country, to such rate (not 
less than 5 percent) as may be provided 
by treaty with such country. (See also 
article 212-1.) Under the terms of the 
tax convention between the United 
States and Canada, signed December 30, 
1936, and effective January 1, 1936, the 
tax at the rate of 10 percent imposed 
by section 211 (a) is reduced to 5 per¬ 
cent in the case of a nonresident alien 
individual who is a resident of Canada. 
(See page 668 of the Appendix to these 
regulations.) 


(b) No United States business or 
office.—Aggregate more than $21,600.— 
A nonresident alien individual within 
class (2) referred to in the first para¬ 
graph of this article is, under the pro¬ 
visions of section 211 (c), subject to 
tax only upon his fixed or determinable 
annual or periodical income specified in 
section 211 (a) determined under the 
provisions of section 119, minus (1) the 
deductions properly allocable to such in¬ 
come and (2) the so-called “charttable 
contributions” deduction provided in sec¬ 
tion 213 (c). Such nonresident alien is 
entitled to the credits against net in¬ 
come allowable to an individual by sec¬ 
tion 25, subject to the limitations pro¬ 
vided in section 214. However, the tax 
thus computed under sections 11 and 12 
shall in no such case be less than 10 
percent of the gross amount of such 
fixed or determinable annual or periodi¬ 
cal income from sources within the 
United States. Nonresident alien indi¬ 
viduals, residents of Canada, are not 
affected by the provisions of section 211 
(c) or of this paragraph but are (under 
the terms of the tax convention between 
the United States and Canada) subject 
to tax under the provisions of section 
211 (a) and the special provisions of 
paragraph (a) of this article relating to 
such aliens. 

(c) United States business or office.— 
A nonresident alien individual within 
class (3), referred to in the first para¬ 
graph of this article, is not taxable at 
the rate of 10 percent upon the items 
of gross income enumerated in section 
211 (a). The net income from sources 
within the United States of such a non¬ 
resident alien individual (gross income 
from sources within the United States 
minus the statutory deductions provided 
in sections 23 and 213) less the credits 
against net income allowable to an in¬ 
dividual by section 25, is subject to the 
normal tax of 4 percent imposed by 
section 11 and the graduated surtax 
imposed by section 12 (b). 

As used in sections 211, 119, 143, 144, 
and 231, the phrase “engaged in trade or 
business within the United States” in¬ 
cludes the performance of personal serv¬ 
ices within the United States at any time 
within the taxable year but does not in¬ 
clude the performance of personal sen- 
ices for a nonresident alien individual, 
foreign partnership, or foreign corpora¬ 
tion not engaged in trade or business 
within the United States by a nonresident 
alien individual temporarily present in 
the United States for a period or periods 
not exceeding a total of 90 days during 
the taxable year and whose compensation 
for such services does not exceed in the 
aggregate $3,000. Such phrase does not 
include the effecting of transactions in 
the United States in stocks, securities, or 
commodities (including hedging transac¬ 
tions) through a resident broker, com¬ 
mission agent, or custodian. (See also 
article 212-1.) 
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Whether a nonresident alien has an 
“office or place of business” within the 
United States depends upon the facts in 
a particular case. The term “office or 
place of business,” however, implies a 
place for the regular transaction of busi¬ 
ness and does not include a place where 
casual or incidental transactions might 
be, or are, effected. 

Neither the beneficiary nor the grantor 
of a trust, whether revocable or irrev¬ 
ocable, is deemed to be engaged in trade 
or business in the United States or to 
have an office or place of business there¬ 
in, merely because the trustee is engaged 
in trade or business in the United States 
or has an office or place of business 
therein. 

Sec. 212. Gross income. — (a) General rule . — 
In the case of a nonresident alien Individual 
gross income Includes only the gross income 
from sources within the United States. 

(b) Ships under foreign flag . — The income 
of a nonresident aUen individual which con¬ 
sists exclusively of earnings derived from the 
operation of a ship or ships documented un¬ 
der the laws of a foreign country which grants 
an equivalent exemption to citizens of the 
United States and to corporations organized 
in the United States shall not be included 
in gross income and shaU be exempt Trom 
taxation under this title. 

Art. 212-1. Gross income of nonresi¬ 
dent individuals. —In general, in the case 
of nonresident alien individuals “gross 
income” means only the gross income 
from sources within the United States, 
determined under the provisions of sec¬ 
tion 119. (See articles 119-1 to 119-14.) 
The items of gross income from sources 
without the United States and therefore 
not taxable to nonresident aliens are de¬ 
scribed in section 119 (c). As to who 
are nonresident alien individuals see 
articles 211-2 to 211-6. 

Income received by a resident alien 
from sources without the United States 
is taxable although such person may be¬ 
come a nonresident alien subsequent to 
its receipt and prior to the close of the 
taxable year. Conversely, Income re¬ 
ceived by a nonresident alien from 
sources without the United States is not 
taxable though such person may become 
a resident alien subsequent to its re¬ 
ceipt and prior to the close of the taxable 
year. 

(a) No United States business or of - 
—The gross income of a nonresident 
alien individual not engaged in trade or 
business within the United States and 
not having an office or place of business 
therein at any time during the taxable 
year, whether such alien comes within 
section 211 (a) or section 211 (c), is 
gross income from sources within the 
United States consisting of fixed or de¬ 
terminable annual or periodical income. 
His taxable income does not include 
profits derived from the effecting of 
transactions in the United States in 
stocks, securities or commodities (includ¬ 
ing hedging transactions) through a res¬ 
ident broker, commission agent, or cus¬ 
todian, or profits derived from the sale 


within the United States of personal 
property or real property located therein. 

(b) United States business or office .— 
The gross income of a nonresident alien 
individual who at any time within the 
taxable year was engaged in trade or 
business within the United States or had 
an office or place of business therein is 
not limited to the items of gross income 
specified in section 211 (a), but includes 
any item of gross income which is treated 
as income from sources within the United 
States, except those items which are ex¬ 
empt from taxation by statute or treaty 
or which are not taxable by the Federal 
Government under the Constitution. 
(See sections 22 (b), 112, 116, 119, and 
212 (b>.) 

In general, any nonresident alien in¬ 
dividual who performs personal services 
within the United States is considered as 
being engaged in trade or business within 
the United States and therefore his net 
income from sources within the United 
States, including his compensation, is 
subject to the normal tax of 4 percent 
and the surtax. However, the phrase 
“engaged in trade or business within the 
United States” does not apply to the per¬ 
sonal services performed within the 
United States for a nonresident alien in¬ 
dividual, foreign partnership, or foreign 
corporation, not engaged in trade or 
business within the United States, by a 
nonresident alien individual temporarily 
present in the United States for a period 
or periods not exceeding a total of 90 
days during the taxable year and whose 
compensation for such services does not 
exceed in the aggregate $3,000. Such 
compensation is not income from sources 
within the United States. (See section 
119 (a) (3).) As to the exclusion from 
gross income of the official compensation 
received by employees of foreign govern¬ 
ments see section 116 (h). 

The effecting of transactions in the 
United States in stocks, securities, or 
commodities (Including hedging transac¬ 
tions) through a resident broker, com¬ 
mission agent, or custodian does not bring 
a nonresident alien individual within the 
class of nonresident alien individuals en¬ 
gaged in trade or business within the 
United States, but if a nonresident alien 
individual by reason of rendering per¬ 
sonal services in the United States, or for 
other reasons, is classed as a nonresident 
alien individual engaged in trade or busi¬ 
ness within the United States or having 
an office or place of business therein, 
he is taxable upon all income from 
sources within the United States, includ¬ 
ing profits derived from the effecting of 
such transactions. Such a nonresident 
alien individual is required to include in 
gross income capital gains, gains from 
hedging transactions, and profits derived 
from the sale within the United States of 
personal property, or of real property 
located therein. 

Art. 212-2. Exclusion of earnings of 
foreign ships from gross income .—So 


much of the income from sources within 
the United States of a nonresident alien 
individual who at any time within the 
taxable year was engaged in trade oi 
business within the United States, or had 
an office or place of business therein a5 
consists of earnings derived from the op¬ 
eration of a ship or ships documented 
under the laws of a foreign country which 
grants an equivalent exemption to citi¬ 
zens of the United States nonresident in 
such foreign country and to corpora¬ 
tions organized in the United States, shall 
not be included in gross income. For¬ 
eign countries which either impose no 
income tax, or, in imposing such tax, ex¬ 
empt from taxation so much of the in¬ 
come of a citizen of the United States 
nonresident in such foreign country and 
of a corporation organized in the United 
States as consists of earnings derived 
from the operation of a ship or ships 
documented under the laws of the United 
States are considered as granting an 
equivalent exemption within the meaning 
of this article. 

A nonresident alien individual not en¬ 
gaged in trade or business within the 
United States and not having an office or 
place of business therein at any time 
within the taxable year is not required to 
include in gross income such income from 
sources within the United States as is de¬ 
rived from the operation of a ship or 
ships, whether or not the foreign country 
under the laws of which such ships are 
documented meets the equivalent ex¬ 
emption requirements of the statute. 

Sec. 213. Deductions. — (a) General rule .— 
In the case of a nonresident alien individ¬ 
ual the deductions shall be allowed only if 
and to the extent that they are connected 
with income from sources within the United 
States; and the proper apportionment and 
allocation of the deductions with respect to 
sources of income within and without the 
United States shall be determined as pro¬ 
vided in section 119, under rules and regula¬ 
tions prescribed by the Commissioner with 
the approval of the Secretary. 

(6) Losses. —(1) The deduction, for losses 
not connected with the trade or business If 
incurred in transactions entered into for 
profit, allowed by section 23 (e) (2) shall be 
allowed whether or not connected with In¬ 
come from sources within the United States, 
but only if the profit. If such transaction had 
resulted in a profit, would be taxable under 
this title. 

(2) The deduction for losses of property 
not connected with the trade or business if 
arising from certain casualties or theft, al¬ 
lowed by section 23 (e) (3). shall be allowed 
whether or not connected with income from 
sources within the United States, but only if 
the loss Is of property within the United 
States. 

(c) Charitable, etc., contributions. —The 
so-called “charitable contribution" deduc¬ 
tion allowed by section 23 (o) shall be allowed 
whether or not connected with income from 
sources within the United States, but only as 
to contributions or gifts made to domestic 
corporations, or to community chests, funds, 
or foundations, created In the United States, 
or to the vocational rehabilitation fund. 

Art. 213-1. Deductions allowed non¬ 
resident alien individuals — (a) No 
United States business or office .— (1) 
General rule. —In general, a nonresident 
alien individual not engaged in trade or 
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business within the United States and not 
having an office or place of business 
therein at any time during the taxable 
year is not allowed any deductions, the 
tax being imposed upon the amount of 
gross income received. 

(2) Aggregate more than $21,600 .—A 
nonresident alien individual (other than 
a resident of Canada) not engaged in 
trade or business within the United 
States and not having an office or place 
of business therein at any time during the 
taxable year but deriving for such year 
more than $21,600 gross amount of fixed 
or determinable annual or periodical in¬ 
come from sources within the United 
States is allowed for such year only such 
deductions as are properly allocable to 
such income. He is also allowed the con¬ 
tributions or gifts made within the tax¬ 
able year whether or not connected with 
income from sources within the United 
States but only if made to domestic cor¬ 
porations or to community chests, funds, 
or foundations created in the United 
States of the type specified in section 
23 (o), or to the vocational rehabilitation 
fund, subject to the limitations provided 
in section 23 (o). 

(b) United States business or office .— 
In the case of a nonresident alien indi¬ 
vidual who at any time within the tax¬ 
able year was engaged in trade or busi¬ 
ness within the United States or had an 
office or place of business therein the de¬ 
ductions allowed by section 23 for busi¬ 
ness expenses, interest, taxes, losses in 
trade, bad debts, depreciation, and de¬ 
pletion are allowed only if and to the ex¬ 
tent that they are connected with income 
from sources within the United States. 
(See also section 215.) In the case of 
such taxpayers, however, (1) losses sus¬ 
tained during the taxable year and not 
compensated for by insurance or other¬ 
wise, if incurred in any transaction en¬ 
tered into for profit, although not con¬ 
nected with the trade or business, are 
(if otherwise allowable) deductible only if 
and to the extent that the profit, if such 
transaction had resulted in a profit, 
would have been taxable as income from 
sources within the United States; (2) 
losses sustained during the taxable year 
of property not connected with the trade 
or business if arising from fires, storms, 
shipwreck, or other casualty, or from 
theft, and if not compensated for by in¬ 
surance or otherwise, are deductible only 
if the property was located within the 
United States; and (3) contributions or 
gifts made within the taxable year are 
deductible, only if made to domestic cor¬ 
porations or to community chests, funds, 
or foundations, created in the United 
States, of the type specified in section 
23 (o), or to the vocational rehabilitation 
fund, subject to the limitation provided 
in section 23 (o). 

Losses embraced under clause (2) of 
the preceding pargraph are deductible in 
full from items ofc gross income specified 
as being derived in full from sources 
within the United States, and, if greater 


than the sum of such items, the unab¬ 
sorbed loss may be deducted from the in¬ 
come apportioned to sources within the 
United States under the provisions of 
article 119-12. Losses embraced under 
clause (1) are deductible in full (as pro¬ 
vided in article 119-10 or article 119-11) 
when the profit from the transaction, if 
it had resulted in a profit, would have 
been taxable in full as income from 
sources within the United States, but 
should be deducted under the provisions 
of article 119-12 when the profit from 
the transaction, if it had resulted in 
profit, would have been taxable only in 
part. 

Sec. 214. Credits against net income. 

In the case of a nonresident alien indi¬ 
vidual the personal exemption allowed by 
section 25 (b) (1) of this title shall be only 
$1,000. The credit for dependents allowed by 
section 25 (b) (2) shall not be allowed In 
the case of a nonresident alien individual 
unless he is a resident of a contiguous 
country. 

Art. 214-1. Credits to nonresident alien 
individuals. — (a) No United States busi¬ 
ness or office. —(1) General rule —In gen¬ 
eral, a nonresident alien individual not 
engaged in trade or business in the 
United States and not having an office or 
place of business therein at any time dur¬ 
ing the taxable year is not allowed any 
credits under section 25, the tax being 
imposed upon the amount of gross income 
received. 

(2) Aggregate more than $21,600 .—In 
the case of a nonresident alien individual 
(other than a resident of Canada) not 
engaged in trade or business within the 
United States and not having an office 
or place of business therein at any time 
during the taxable year and deriving in 
such year gross amount of fixed or de¬ 
terminable annual or periodical income 
from sources within the United States of 
more than $21,600, the credits allowed are 
those applicable in the case of nonresi¬ 
dent alien individuals engaged in trade or 
business within the United States or hav¬ 
ing an office or place of business therein. 

(b) United States business or office .— 
In the case of a nonresident alien indi¬ 
vidual who at any time within the tax¬ 
able year was engaged in trade or busi¬ 
ness within the United States or had an 
office or place of business therein, the 
personal exemption allowed as a credit 
against net income by section 25 (b) (1) 
shall be $1,000, whether such alien is a 
single person, a married person living 
with husband or wife, or the head of a 
family. The credit for dependents pro¬ 
vided by section 25 (b) (2) is allowed 
to nonresident alien individuals who at 
any time within the taxable year were 
engaged in trade or business within the 
United States or had an office or place of 
business therein only if they are resi¬ 
dents of Canada or Mexico. If the status 
of the taxpayer as to dependents changes 
during the taxable year, the credit for 
dependents shall be determined as pro¬ 
vided in article 25-7. 

Sec. 215. Allowance of deductions and 
credits. —(a) Return to contain informa¬ 


tion . —A nonresident alien individual shall 
receive the benefit of the deductions and 
credits allowed to him in this title only by 
filing or causing to be filed with the collectcr 
a true and accurate return of his total lnconv 
received from all sources in the United State 
in the manner prescribed in this title; In¬ 
cluding therein all the information which the 
Commissioner may deem necessary Tor the 
calculation of such deductions and credits. 

(b) Tax withheld at source. —The benefit, 
of the personal exemption and credit for de¬ 
pendents may, in the discretion of the Com¬ 
missioner and under regulations prescribed by 
him with the approval of the Secretary, be 
received by a nonresident alien individual 
entitled thereto, by filing a claim therefor 
with the withholding agent. 

Art. 215-1. Allowance of deductions 
and credits to nonresident alien individ¬ 
uals —(a) No United States business or 
office —(1) General rule. —In general, a 
nonresident alien individual not engaged 
in trade or business within the United 
States and not having an office or place 
of business therein at any time during 
the taxable year Is not entitled to any 
allowance of deductions or credits even 
though he may file a return of income. 

(2) Aggregate more than $21,600 . — 
Unless a nonresident alien individual 
(other than a resident of Canada) not 
engaged in trade or business within the 
United States and not having an office 
or place of business therein at any time 
during the taxable year and having, for 
such year from sources within the 
United States, fixed or determinable an¬ 
nual or periodical income in a gross 
amount of more than $21,600, shall file 
or cause to be filed with the collector 
a true and accurate return of his total 
fixed or determinable annual or periodi¬ 
cal income from sources within the 
United States as required by paragraph 
(a) (2) of article 217-2, the tax shall 
be collected on the basis of gross amount 
of such fixed or determinable annual or 
periodical income. Where such nonresi¬ 
dent alien has various sources of fixed 
or determinable annual or periodical in¬ 
come from within the United States, as, 
for instance, from an estate or trust, 
from stocks or bonds held directly by 
him, or from securities held for him by 
a custodian resident in the United 
States, so that his total gross fixed or 
determinable annual or periodical in¬ 
come from United States sources Is in 
excess of $21,600 and a return of in¬ 
come is not filed by him or on his be¬ 
half, the Commissioner will cause a re¬ 
turn of income to be made and include 
therein the fixed or determinable an¬ 
nual or periodical income from all 
sources within the United States con¬ 
cerning which he has information with¬ 
out allowance for deductions and cred¬ 
its, and will assess the tax and collect 
it from one or more of the sources of 
income within the United States. Such 
nonresident alien shall make or have 
made a full and accurate return on 
Form 1040 NB-a of all his fixed or de¬ 
terminable annual or periodical income 
from sources within the United States. 
As to the duty of the representative or 
agent of such alien to file the return 
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and pay the tax, see paragraph (b) of 
article 217-2, which is hereby made 
equally applicable in the case of a non¬ 
resident alien individual coming within 
the provisions of this paragraph. 

( b ) United States business or office .— 
Unless a nonresident alien individual who 
at any time within the taxable year was 
engaged in trade or business within the 
United States or had an office or place 
of business therein shall file, or cause 
to be filed, with the collector, a true 
and accurate return of his total income 
from sources within the United States, 
as required by paragraph <b) of article 
217-2, the tax shall be collected on the 
basis of the gross income (not the net 
income) from sources within the United 
States. Where such a nonresident alien 
has various sources of income within the 
United States, so that his total income 
calls for the assessment of a surtax, 
and a return of income was not filed by 
him or on his behalf, the Commissioner 
will cause a return of income to be made 
and include therein the income of such 
nonresident alien from all sources con¬ 
cerning which he has information, with¬ 
out allowance for deductions or credits, 
and will assess the tax and collect it 
from one or more of the sources of in¬ 
come of such nonresident alien within 
the United States. 

Sec. 216. Credits against tax. —A nonresi¬ 
dent alien Individual shall not be allowed 
the credits against the tax for taxes of for¬ 
eign countries and possessions of the United 
States allowed by section 131. 

Sec. 217. Returns* —(a) Requirement. — In 
the case of a nonresident alien Individual 
the return, in lieu of the time prescribed 
in section 53 (a) (1), shall be made on or 
before the fifteenth day of the sixth month 
following the close of the fiscal year, or. if 
the return is made on the basis of the cal¬ 
endar year, then on or before the fifteenth 
day of June. 

(b) Exemption from requirement. — Sub¬ 
ject to such conditions, limitations, and ex¬ 
ceptions and under such regulations as may 
be prescribed by the Commissioner, with the 
approval of the Secretary, nonresident alien 
individuals subject to the tax Imposed by 
section 211 (a) may be exempted from the 
requirement of filing returns of such tax. 

Art. 217-1. Time and place for filing 
returns of nonresident alien individ - 
uah . — The return in the case of a non¬ 
resident alien individual must be made 
on or before the 15th day of the sixth 
month following the close of the fiscal 
year or on or before the 15th day of 
June, if on the basis of the calendar 
year. The return must be filed with 
the collector of internal revenue for the 
district in which the nonresident alien 
individual has his principal place of 
business in the United States, or if he 
tas no principal place of business in the 
United States, then with the collector 
of internal revenue at Baltimore. Md. 
Por failure to make and file return within 
the time prescribed see section 291. For 
c^ses in which no return is required see 
Paragraph (a) of article 217-2. 

Art. 217-2. Return of income — (a) 
No United States business or office — 
(1) General rule.—11 the tax liability of 


a nonresident alien individual, not en¬ 
gaged in trade or business within the 
United States and not having any office 
or place of business therein at any time 
during the taxable year, is fully satisfied 
at the source a return of income is not 
required. A nonresident alien individ¬ 
ual not engaged in trade or business 
within the United States and not having 
an office or place of business therein at 
any time during the taxable year shall 
make or have made a return on Form 
1040NB with respect to that portion of 
his income received from sources within 
the United States consisting of interest 
on so-called tax-free covenant bonds on 
which a tax of only 2 percent was with¬ 
held at the source, and with respect to 
any other fixed or determinable annual 
or periodical income upon which the tax 
was not fully satisfied at the source, in¬ 
cluding dividends received from a foreign 
corporation which are treated as income 
from sources within the United States 
under section 119 (a) (2) <B), and shall 
pay the balance of the tax shown to be 
due. 

(2) Aggregate more than $21.600. —A 
nonresident alien individual (other than 
a resident of Canada) not engaged in 
trade or business within the United 
States and not having an office or place 
of business therein at any time during 
the taxable year deriving in such year 
more than $21,600 gross amount of fixed 
or determinable annual or periodical in¬ 
come from sources within the United 
States, shall make or have made a full 
and accurate return on Form 1040 NB-a 
of all his fixed or determinable annual 
or periodical income from sources within 
the United States. Such return need not 
disclose profits derived from the effect¬ 
ing of transactions in the United States 
in stocks, securities, or commodities (in¬ 
cluding hedging transactions) through a 
resident broker, commisson agent, or 
custodian, or profits derived from the 
sale within the United States of per¬ 
sonal property or real property located 
therein. As to the duty of the repre¬ 
sentative or agent of such alien to file 
the return and pay the tax, see para¬ 
graph (b) of this article, which is here¬ 
by made equally applicable in the case 
of a nonresident alien coming within 
the provisions of this paragraph. 

( b ) United States business or office .— 
If a nonresident alien individual at any 
time within the taxable year is engaged 
in trade or business within the United 
States or has an office or place of busi¬ 
ness therein he shall make or have made 
a full and accurate return on Form 
1040B of his income received from all 
sources within the United States. A re¬ 
turn will not be required, however, in 
the case of such a nonresident alien in¬ 
dividual. a resident of Canada or Mex¬ 
ico, whose sole income from sources 
within the United States consists of 
compensation for personal services and 
does not exceed $1,000 during the tax¬ 
able year. 


The responsible representative or agent 
within the United States of a nonresi¬ 
dent alien individual who at any time 
within the taxable year was engaged in 
trade or business within the United 
States or had an office or place of busi¬ 
ness therein, shall make in behalf of 
his nonresident alien principal, a return 
of, and shall pay the tax on, all income 
from sources within the United States 
coming within his control as representa¬ 
tive or agent. The agency appointment 
will determine how completely the agent 
is substituted for the principal for tax 
purposes. See article* 51-2. Any person 
who collects interest or dividends on de¬ 
posited securities of such a nonresident 
alien, executes ownership certificates in 
connection therewith and sells such se¬ 
curities under special instructions shall 
not be deemed merely by reason of such 
acts to be the responsible representative 
or agent of the nonresident alien. 
Where upon filing a return of income it 
appear that such a nonresident alien is 
not liable for tax, but nevertheless a tax 
shall have been withheld at the source, 
in order to obtain a refund on the basis 
of the showing made by the return there 
should be attached to it a statement 
showing accurately the amounts of tax 
withheld, with the names and post- 
office addresses of all withholding agents. 
(See article 143-4.) 

Sec. 218. Payment of tax. —(a) Time of 
payment .—In the case of a nonresident alien 
individual the total amount of tax imposed 
by this title shall be paid, in lieu of the 
time prescribed In section 56 (a), on the 
fifteenth day of June following the close 
of the calendar year, or, if the return should 
be made on the basis of a fiscal year, then 
on the fifteenth day of the sixth month fol¬ 
lowing the close of the fiscal year. 

<b) Withholding at source .—For withhold¬ 
ing at source of tax on Income of nonresi¬ 
dent aliens, see section 143. 

Art. 281-1. Date on which tax shall be 
paid by nonresident alien individual .— 
In the case of a nonresident alien indi¬ 
vidual the tax is to be paid on or before 
the 15th day of June following the close 
of the calendar year, or, where the re¬ 
turn is made on the basis of a fiscal 
year, on or before the 15th day of the 
sixth month following the close of the 
fiscal year. As to payment of the tax 
in installments, see article 56-1. 

Sec. 219. Partnerships .—For the purpose 
of this title, a nonresident alien individual 
shall be considered as being engaged in a 
trade or business within the United States 
if the partnership of which he is a member 
is so engaged and as having an office or 
place of business within the United States 
if the partnership of which he Is a member 
has such an office or place of business. 

Art. 219-1. Partnerships. — Whether a 
nonresident alien individual who is a 
member of a partnership is taxable 
under the provisions of (A) section 211 
(a) or 211 (c) or (B) section 211 (b) 
may depend on the status of the part¬ 
nership. A nonresident alien individual 
who is a member of a partnership which 
is not engaged in trade or business 
within the United States and has no 
office or place of business therein is sub- 
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ject to the provisions of section 211 (a) 
or 211 (c). as the case may be, depend¬ 
ing on whether in the taxable year he 
derives fixed or determinable annual or 
periodical income from sources within 
the United States of more than $21,600, 
if he is not otherwise engaged in trade 
or business within the United States and 
has no office or place of business therein. 
A nonresident alien individual who is a 
member of a partnership which at any 
time within the taxable year is engaged 
in trade or business within the United 
States or has an office or place of busi¬ 
ness therein is considered as being en¬ 
gaged in trade or business within the 
United States or as having an office or 
place of business therein and is there¬ 
fore taxable under section 211 (b). For 
definition of what the term “partner¬ 
ship” includes see section 901 (a) (3). 
The test of whether a partnership is en¬ 
gaged in trade or business within the 
United States, or has an office or place 
of business therein, is the same as in the 
case of a nonresident alien individual. 
(See article 211-7.) 

CHAPTER XXVII 

Foreign Corporations 

Supplement I—Foreign Corporations 

Sec. 231. Tax on foreign corporations .— 

(a) Nonresident corporations. —There shall 
be levied, collected, and paid for each tax¬ 
able year, in lieu of the tax imposed by sec¬ 
tions 13 and 14. upon the amount received 
by every foreign corporation not engaged 
In trade or business within the United States 
and not having an office or place of business 
therein, from sources within the United 
States as interest (except interest on de¬ 
posits with persons carrying on the banking 
business), dividends, rents, salaries, wages, 
premiums, annuities, compensations, remu¬ 
nerations, emoluments, or other fixed or de¬ 
terminable annual or periodical gains, profits, 
and Income, a tax of 16 per centum of such 
amount, except that in the case of dividends 
the rate shall be 10 per centum, and except 
that in the case of corporations organized 
under the laws of a contiguous country 
such rate of 10 per centum with respect to 
dividends shall be reduced to such rate (not 
less than 6 per centum) as may be pro¬ 
vided by treaty with such country. For In¬ 
clusion in computation of tax of amount 
specified, in shareholder’s consent, see sec¬ 
tion 28. 

(b) Resident corporations. —A foreign cor¬ 
poration engaged In trade or business within 
the United States or having an office or 
place of business therein shall be taxable 
as provided In section 14 (e) (1). 

(c) Gross income. —In the case of a for¬ 
eign corporation gross Income Includes only 
the gross income from sources within the 
United States. 

(d) Ships under foreign flag. —The income 
of a foreign corporation, which consists ex¬ 
clusively of earnings derived from the op¬ 
eration of a ship or ships documented under 
the laws of a foreign country which grants 
an equivalent exemption to citizens of the 
United States and to corporations organ¬ 
ized in the United States, shall not be in¬ 
cluded in gross income and shall be exempt 
from taxation under this title. 

Art. 231-1. Taxation of foreign corpo¬ 
rations. —For the purposes of this article 
and articles 231-2, 232-1, 235-1, 235-2. 
and 236-1, foreign corporations are di¬ 
vided into two classes: (a) foreign cor¬ 
porations not engaged in trade or busi¬ 
ness within the United States and not' 


having an office or place of business 
therein at any time within the taxable 
year, referred to in the regulations as 
nonresident foreign corporations (see 
article 901-8); and (5) foreign corpora¬ 
tions which at any time within the tax¬ 
able year are engaged in trade or busi¬ 
ness within the United States or have an 
office or place of business therein, re¬ 
ferred to in the regulations as resident 
foreign corporations (see article 901-8). 

(a) Nonresident foreign corpora¬ 
tions. —A nonresident foreign corpora¬ 
tion is liable to the tax upon the amount 
received from sources within the United 
States, determined under the provisions 
of section 119, which is fixed or deter¬ 
minable annual or periodical gains, 
profits, and income. For the purposes of 
section 231 (a), the term “amount re¬ 
ceived” means “gross income.” Specific 
items of fixed or determinable annual or 
periodical income are enumerated in the 
Act as interest (except interest on de¬ 
posits with persons carrying on the 
banking business). dividends, rents, 
salaries, wages, premiums, annuities, 
compensations, remunerations, emolu¬ 
ments. but other fixed or determinable 
annual or periodical gains, profits, and 
income are also subject to the tax, as. 
for instance, royalties. As to the defini¬ 
tion of fixed or determinable annual or 
periodical income see article 143-2. The 
items of fixed or determinable annual or 
periodical income from sources within 
the United States received by a corpora¬ 
tion organized under the laws of France, 
which are exempt from Federal income 
tax under the provisions of the conven¬ 
tion and protocol between the United 
States and France signed April 27, 1932, 
and effective January 1, 1936, are de¬ 
scribed in article 143-3. 

The fixed or determinable annual or 
periodical income from sources within 
the United States, including royalties, 
but excluding dividends, of a nonresident 
foreign corporation is taxable at the rate 
of 15 percent. Dividends which are 
treated as income from sources within 
the United States are taxable at the rate 
of 10 percent, except that in the case of 
a nonresident foreign corporation or¬ 
ganized under the laws of a contiguous 
country, such rate of 10 percent shall be 
reduced to such rate (not less than 5 
percent) as may be provided by treaty 
with such country. 

(b) Resident foreign corporations .— 
A resident foreign corporation is not 
taxable at the rate of 15 percent upon 
the items of fixed or determinable an¬ 
nual or periodical income enumerated 
in section 231 (a). A resident foreign 
corporation is liable to a tax of 19 per¬ 
cent upon its special class net income, 
that is, its net income from sources with¬ 
in the United States (gross income from 
sources within the United States minus 
the statutory deductions provided in 
sections 23 and 232) less the credits 
allowed against net income by section 
26 (a) and (b). (See section 14 (a).) 


As used in section 231, section 119, sec¬ 
tion 143, section 144, and section 211, the 
phrase “engaged in trade or business 
within the United States” includes the 
performance of personal services within 
the United States at any time within the 
taxable year. Such phrase does not in¬ 
clude the effecting of transactions in the 
United States in stocks, securities, or 
commodities (including hedging trans¬ 
actions) through a resident broker, com¬ 
mission agent, or custodian. 

Whether a foreign corporation has an 
“office or place of business” within the 
United States depends upon the facts in 
a particular case. The term “office or 
place of business,” however, implies a 
place for the regular transaction of busi¬ 
ness and does not include a place where 
casual or incidental transactions might 
be, or are, effected. 

Art. 231-2. Gross income of foreign 
corporations. —In the case of a foreign 
corporation, including a life Insurance 
company not carrying on an insurance 
business within the United States and 
holding no reserve funds upon business 
transfected within the United States see 
section 201 (b) (3)), an insurance com¬ 
pany other than life or mutual not car¬ 
rying on an insurance business within 
the United States (see section 204 (a) 
(3)) and a mutual insurance company 
other than life not carrying on an insur¬ 
ance business within the United States 
(see section 207 (a)), the term “gross 
income” means gross income from 
sources within the United States as de¬ 
fined and described in section 119. (See 
articles 119-1 to 119-14.) The items of 
gross income from sources without the 
United States and therefore not taxable 
to foreign corporations are described in 
section 119 (c). As to the definition of 
a foreign corporation see section 901 (a) 
(2) and (5). As to foreign life insurance 
companies, see article 201 (b)-2. As to 
foreign corporations formed or availed of 
to avoid surtax see article 102-4. As to 
personal holding companies organized 
under the laws of foreign countries, see 
article 405-1. As to foreign personal 
holding companies, see Chapter XXXTV. 

(a) Nojiresident foreign corpora¬ 
tions .—A nonresident foreign corpora¬ 
tion is taxable under section 231 (a) 
only on fixed or determinable annual or 
periodical gross income received from 
sources within the United States. Its 
taxable income does not include profits 
derived from the effecting of transac¬ 
tions in the United States in stocks, se¬ 
curities. or commodities (including 
hedging transactions) through a resi¬ 
dent broker, commission agent, or cus¬ 
todian, or profits derived from the sale 
within the United States of personal 
property or real property located therein. 

( b ) Resident foreign corporations.— 
The gross income from sources within 
the United States of a resident foreign 
corporation is not limited to the items of 
fixed or determinable annual or peri¬ 
odical income referred to in section 231 
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(a), but includes every item of gross 
income which is treated as income from 
sources within the United States, except 
those items which are specifically ex¬ 
empt from taxation by statute or treaty 
or which are not taxable by the Federal 
Government under the Constitution. 
(See sections 22 (b), 119, and 231 <d).) 

A foreign corporation which effects 
transactions in the United States in 
stocks, securities, or commodities (in¬ 
cluding hedging transactions) through 
a resident broker, commission agent, or 
custodian is not merely by reason of 
such transactions considered as being 
engaged in trade or business within the 
United States which would cause it to 
be classed as a resident foreign corpo¬ 
ration. However, a foreign corporation 
which at any time within the taxable 
year is otherwise engaged in trade or 
business in the United States or has an 
office or place of business therein, being 
a resident foreign corporation, is taxable 
upon all income derived from sources 
within the United States, including the 
profits realized from such transactions. 
A resident foreign corporation is also 
required to include in its gross income 
capital gains, gains from hedging trans¬ 
actions, and profits derived from the 
sale within the United States of personal 
property, or of real property located 
therein. 

Art. 231-3. Exclusion of earnings of 
foreign ships from gross income. — A 
resident foreign corporation may exclude 
from gross income under section 231 (d) 
so much of its income from sources 
within the United States as consists of 
earnings derived from the operation of 
a ship or ships documented under the 
laws of a foreign country, to the same 
extent as provided in article 212-2 with 
respect to nonresident alien individuals. 

A nonresident foreign corporation is 
not required to include in gross income 
such income from sources within the 
United States as is derived from the op¬ 
eration of a ship or ships, whether or 
not the foreign country under the laws 
of which such ships are documented 
meets the equivalent exemption require¬ 
ments of the statute. 

Sec. 232. Deductions. — (a) In general. — In 
the case of a foreign corporation the deduc¬ 
tions shall be allowed only if and to the 
extent that they are connected with income 
Trom sources within the United States: and 
the proper apportionment and allocation of 
the deductions with respect to sources with¬ 
in and without the United States shall be 
determined as provided in section 119, 
under rules and regulations prescribed by 
the Commissioner with the approval of the 
Secretary. 

(b) Charitable, and so forth, contribu¬ 
tions. — The so-called "charitable contribu¬ 
tion" deduction allowed by section 23 (q) 
shall be allowed whether or not connected 
with income from sources within the United 
States. 

Art. 232—1. Deductions allowed foreign 
corporations — (a) Nonresident foreign 
corporations. —A nonresident foreign cor¬ 
poration is not allowed any deductions 
from gross income from sources within 
No. 28-u 


the United States, the tax being imposed 
upon the amount of gross income re¬ 
ceived. (See article 231-L) 

(b) Resident foreign corporations .— 
A resident foreign corporation is allowed 
the same deductions from its gross in¬ 
come arising from sources within the 
United States as are allowed a domestic 
corporation under section 23 to the ex¬ 
tent that such deductions are connected 
with such gross income, except that the 
so-called charitable contribution deduc¬ 
tion allowed by section 23 (q) is allowed 
whether or not connected with income 
from sources within the United States. 
The proper apportionment and alloca¬ 
tion of the deductions with respect to 
sources within and without the United 
States shall be determined as provided 
in section 119. As to foreign life insur¬ 
ance companies, see article 201 (b)-2. 
As to foreign corporations formed or 
availed of to avoid surtax, see article 
102-4. As to personal holding compa¬ 
nies organized under the laws of foreign 
countries, see article 400-1. As to for¬ 
eign personal holding companies, see 
Chapter XXXIV. 

Sex;. 233. Allowance of deductions and 
credits. —A foreign corporation shall receive 
the benefit of the deductions and credits 
allowed to it In this title only by filing or 
causing to be filed with the collector a true 
and accurate return of its total Income 
received from all sources in the United 
8tates. in the manner prescribed In this title; 
Including therein all the Information which 
the Commissioner may deem necessary for 
the calculation of such deductions and 
credits. 

Art. 233-1. Allowance of deductions 
and credits. —The benefit of the deduc¬ 
tions and credits allowed a resident for¬ 
eign corporation can be had only by 
filing or causing to be filed with the col¬ 
lector a true and accurate return of its 
total income received from sources 
within the United States. Only items of 
interest and dividends included in gross 
income may be credited under section 
26 (a) and (b). Inasmuch as a non¬ 
resident foreign corporation is taxable 
under section 231 (a) only upon fixed or 
determinable annual or periodical gross 
income received from sources within the 
United States, such foreign corporation 
may not receive the benefit of the deduc¬ 
tions and credits by filing a return of 
income. 

Sec. 234. Credits against tax .—Foreign cor¬ 
porations shall not be allowed the credits 
against the tax for taxes of foreign countries 
and possessions of the United States allowed 
by section 131. 

Sec. 235. Returns .— (a) Time of filing .— 
In the case of a foreign corporation not hav¬ 
ing any office or place of business In the 
United Stated the return. In lieu of the time 
prescribed in section 63 (a) (1). shall be 
made on or before the fifteenth day of the 
sixth month following the close of the fiscal 
year, or, If the return is made on the basis 
of the calendar year then on or before the 
ftft^nth day of June. If any foreign cor¬ 
poration has no office or place of business In 
the United States but has an agent In the 
United 8tates, the return shall be made by 


ceptions and under such regulations ns may 
be prescribed by the Commissioner, with the 
approval of the Secretary, corporations sub¬ 
ject to the tax Imposed by section 231 (a) 
may be exempted from the requirement of 
filing returns of such tax. 

Art. 235-1. Time and place for filing 
returns of foreign corporations —(a) 
Nonresident foreign corporations. —The 
return in the case of a nonresident for¬ 
eign corporation must be made on or be¬ 
fore the 15th day of the sixth month 
following the close of the fiscal year, or. 
if the return is made on the basis of a 
calendar year then on or before the 15th 
day of June. If a nonresident foreign 
corporation has an agent in the United 
States, the return shall be made by the 
agent. The return must be filed with the 
collector of internal revenue. Baltimore, 
Md. (See section 53 (b) (2).) For 
failure to make and file a return within 
the time prescribed, see section 291. For 
cases in which no return is required see 
paragraph (a) of article 235-2. 

(b) Resident foreign corporations .— 
The return in the case of a resident for¬ 
eign corporation, in lieu of the time 
prescribed in section 235, shall be made 
on or before the 15th day of the third 
month following the close of the fiscal 
year, or on or before the 15th day of 
March if on the basis of the calendar 
year. (See section 53 (a) (1).) The re¬ 
turn must be filed with the collector of 
internal revenue for the district in which 
the resident foreign corporation has its 
principal place of business or principal 
office or agency in the United States. 
(See section 53 (b) (2).) For failure to 
make and file a return within the time 
prescribed see section 291. 

Art. 235-2. Return of income — (a) 
Nonresident foreign corporations. —If the 
tax liability of a nonresident foreign cor¬ 
poration is fully satisfied at the source a 
return of income is not required. A non¬ 
resident foreign corporation shall make 
or have made a return on Form 1120NB 
with respect to that portion of its in¬ 
come received from sources within the 
United States consisting of interest on 
so-called tax-free covenant bonds on 
which a tax of only 2 percent was with¬ 
held at the source, and with respect to 
any other fixed or determinable annual 
or periodical income upon which the tax 
was not fully satisfied at the source, in¬ 
cluding dividends received from a for¬ 
eign corporation which are treated as 
income from sources within the United 
States under section 119 (a) (2) (B), 
and shall pay the balance of the tax 
shown to be due. 

(b) Resident foreign corporations .— 
If a foreign corporation at any time 
within the taxable year is a resident 
corporation it shall make a full and ac¬ 
curate return on Form 1120 of its in¬ 
come received from sources within the 
United States. 

Sec. 236. Payment of tax. — (a) Time of 
payment. —In the case of a foreign corpo¬ 
ration not having any office or place of 


the agent. 

(b) Exemption 


from requirement. —Sub¬ 


business in the United States the total 


Ject to such conditions, limitations, and ex-1 amount of tax imposed by this title shall be 
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paid, in lien of the time prescribed in sec¬ 
tion 56 (a), on the fifteenth day of June 
following the close of the calendar year, or. 
if the return should be made on the basis 
of a fiscal year, then on the fifteenth day 
of the sixth month following the close of 
the fiscal year. 

(b) Withholding at source. —For with¬ 
holding at source of tax on income of for¬ 
eign corporations, see section 144. 

Art. 236-1. Dates on which tax shall 
he paid by foreign corporations — (a) 
Nonresident foreign corporations .—In 
the case of a nonresident foreign corpo¬ 
ration the total amount of tax imposed 
by section 231 (a) shall be paid on the 
15th day of June following the close of 
the calendar year, or if the return should 
be made on the basis of a fiscal year, 
then on the 15th day of the sixth month 
following the close of the fiscal year. 
As to payment of the tax in install¬ 
ments, see article 56-1. 

(b) Resident foreign corporations. —In 
the case of a resident foreign corpora¬ 
tion the total amount of tax provided 
by sections 231 (b) and 14 (e) (1) shall 
be paid, in lieu of the time prescribed In 
section 236 (a), on the 15th day of 
March following the close of the calen¬ 
dar year, or if the return is made on the 
basis of a fiscal year, then on the 15th 
day of the third month following the 
close of the fiscal year. As to payment 
of the tax in installments see article 
56-1. 

Sec. 237. Foreign insurance companies. — 
For special provisions relating to foreign 
insurance companies, see Supplement G. 

Sec. 238. Affiliation. .—A foreign corporation 
shall not be deemed to be affiliated with any 
other corporation within the meaning of 
section 141. 

CHAPTER XXVm 

Income From Sources Within Possessions 
of United States 

Supplement J—Possessions of the United 
States 

Sec. 251. Income from sources within pos¬ 
sessions of United States. — (a) General 
rule. —In the case of citizens of the United 
States or domestic corporations, satisfying 
the following conditions, gross income means 
only gross income from sources within the 
United States— 

(1) If 80 per centum or more of the gross 
Income of such citizen or domestic corpora¬ 
tion (computed without the benefit of this 
section), for the three-year period imme¬ 
diately preceding the close of the taxable 
year (or for such part of such period Imme¬ 
diately preceding the close of such taxable 
year as may be applicable) was derived from 
sources within a possession of the United 
States; and 

(2) If. in the case of such corporation, 50 
per centum or more of its gross Income (com¬ 
puted without the benefit of this section) 
for such period or such part thereof was de¬ 
rived from the active conduct of a trade or 
business within a possession of the United 
States; or 

(3) If, in case of such citizen, 50 per 
centum or more of his gross income (com¬ 
puted without the benefit of this section) 
for such period or such part thereof was 
derived from the active conduct of a trade 
or business within a possession of the 
United States either on his own account or 
as an employee or agent of another. 

(b) Amounts received in United States. — 
Notwithstanding the provisions of subsec¬ 
tion (a) there shall be included in gross in¬ 
come all amounts received by such citizens 


or corporations within the United States, 
whether derived from sources within or 
without the United States. 

(c) Tax in case of corporations. —A do¬ 
mestic corporation entitled to the benefits of 
this section shall be taxable as provided in 
section 14 (d). For inclusion in computa¬ 
tion of tax of amount specified in share¬ 
holder's consent, see section 28. 

(d) Definition. —As used in this section 
the term “possession of the United States" 
does not include the Virgin Islands of the 
United States. 

(c) Deductions. —(1) Citizens of the 
United States entitled to the benefits of this 
section shall have the same deductions as 
are allowed by Supplement H In the case of 
a nonresident alien Individual engaged in 
trade or business within the United States 
or having an office or place of business 
therein. 

(2) Domestic corporations entitled to the 
benefits of this section shall have the same 
deductions as are allowed by Supplement I 
in the case of a foreign corporation engaged 
In trade or business within the United 
States or having an office or place of busi¬ 
ness therein. 

(/) Credits against net income. —A citi¬ 
zen of the United States entitled to the 
benefits of this section shall be allowed a 
personal exemption of only $1,000 and shall 
not be allowed the credit for dependents 
provided in section 25 (b) (2). 

(g) Allowance of deductions and credits .— 
Citizens of the United States and domestic 
corporations entitled to the benefits of this 
section shall receive the benefit of the de¬ 
ductions and credits allowed to them in this 
title only by filing or causing to be filed with 
the collector a true and accurate return of 
their total income received from all sources 
in the United States, in the manner pre¬ 
scribed in this title; Including therein all 
the information which the Commissioner 
may deem necessary for the calculation of 
such deductions and credits. 

(h) Credits against tax .—Persons entitled 
to the benefits of this section shall not be 
allowed the credits against the tax for taxes 
of foreign countries and possessions of the 
United States allowed by section 131. 

(i) Affiliation. —A corporation entitled to 
the benefits of this section shall not be 
deemed to be affiliated with any other cor¬ 
poration within the meaning of section 141. 

Art. 251-1. Citizens of the United 
States and domestic corporations deriv¬ 
ing income from sources within a posses¬ 
sion of the United States. —In the case 
of a citizen of the United States or a do¬ 
mestic corporation satisfying the follow¬ 
ing conditions, gross income means only 
gross income from sources within the 
United States— 

(1) If 80 percent or more of the gross 
income of such citizen or domestic cor¬ 
poration (computed without the benefit 
of section 251) for the 3-year period im¬ 
mediately preceding the close of the tax¬ 
able year (or for such part of such period 
immediately preceding the close of such 
taxable year as may be applicable) was 
derived from sources within a possession 
of the United States, and 

(2) If 50 percent or more of the gross 
income of such citizen or domestic cor¬ 
poration (computed without the benefit 
of section 251) for such period or such 
part thereof was derived from the active 
conduct of a trade or business within a 
possession of the United States. In the 
case of a citizen, the trade or business 
may be conducted on his own account 
or as an employee or agent of another. 


The salary or other compensation paid 
by the United States to the members of 
its civil, military, or naval personnel for 
services rendered within a possession of 
the United States represents income de¬ 
rived from the active conduct of a trade 
or business within a possession of the 
United States. Dividends received by a 
citizen from a corporation whose income 
was derived from the active conduct of 
a business within a possession of the 
United States, although such citizen was 
actively engaged in the management of 
such corporation, does not represent in¬ 
come derived from the active conduct of 
a trade or business within the possession 
of the United States, either on the tax¬ 
payer’s own account or as an employee 
or agent of another. 

A citizen of the United States who on 
account of the nature and amount of 
his income cannot meet the 80 percent 
and the 50 percent requirements of the 
statute, but who receives earned income 
from sources within a possession of the 
United States is not deprived of the bene¬ 
fits of the provisions of section 116 (a), 
provided he is away from the United 
States for more than six months of the 
taxable year, and does not receive his 
earned income from the United States 
or any agency thereof. In such a case 
none of the provisions of section 251 is 
applicable in determining the citizen’s 
tax liability. For what constitutes 
earned income see section 25 (a) (4). 

For a determination of the income 
from sources within the United States, 
see section 119. A citizen entitled to the 
benefits of section 251 is required to file 
with his individual return* Form 1040 or 
1040 A, the schedule on Form 1040 E. 
If a citizen entitled to the benefits of 
section 251 has no income from sources 
within the United States or does not re¬ 
ceive within the United States any in¬ 
come whether derived from sources 
within or without the United States, he 
is not required to file a return or the 
schedule on Form 1040 E. 

Example: On July 1, 1938, A. who is 
a citizen of the United States, went to 
Puerto Rico and established a business 
there which he actively conducted dur¬ 
ing the remainder of that year. His 
gross income from the business during 
such period was $20,000. In addition, 
he made a profit of $12,000 from the 
sale during the latter part of 1938 of 
some Puerto Rican real estate not con¬ 
nected with his trade or business. In 
the first six months of 1938 he also de¬ 
rived $8,000 gross income from rental 
property located in the United States. 
He derived a like amount of gross in¬ 
come from such property during the last 
six months of 1938. Inasmuch as for 
the applicable part (July 1, 1938, to De¬ 
cember 31, 1938) of the 3-year period 
immediately preceding the close of the 
taxable year (the calendar year 1938), 
80 percent of A’s gross income ($32,000, 
or 80 percent of $40,000) was derived 
from sources within a possession of the 
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United States and as 50 percent or more 
of his gross income ($20,000, or 50 per¬ 
cent of $40,000) for such part of the 
3-year period was derived from the ac¬ 
tive conduct of a trade or business 
within a possession of the United States, 
he is required to report in gross income 
in his return for 1938 only the gross in¬ 
come derived by him from sources within 
the United States ($16,000 from the 
rental property located in the United 
States) . 

Art. 251-2. Income received within the 
United States. — Notwithstanding the 
provisions of section 251 (a) f there shall 
be included in the gross income of citi¬ 
zens and domestic corporations therein 
specified all amounts, whether derived 
from sources within or without the 
United States, which are received by 
such citizens or corporations within the 
United States. Prom the amounts so 
included in gross income there shall be 
deducted only the expenses properly ap¬ 
portioned or allocated thereto. For in¬ 
stance, if in the example given in article 

251- 1, the taxpayer during the latter 
part of 1938 returned to the United 
States for a few weeks and while there 
received the proceeds resulting from the 
sale of the Puerto Rican real estate, the 
profits derived from such transaction 
should be reported in gross income. 
Such receipt in the United States, how¬ 
ever, would not deprive the taxpayer of 
the benefits of section 251 with respect 
to other items of gross income excluded 
by that section. 

Art. 251-3. Tax in case of corpora¬ 
tions. —A domestic corporation entitled 
to the benefits of section 251 is taxable 
at the rate of 16 percent as provided 
in sections 251 (c) and 14 (d) and is 
not subject to the tax imposed by sec¬ 
tion 13. 

Art. 251-4. Definition. — The term 
“United States’* as used herein includes 
only the States, the Territories of Alaska 
and Hawaii, and the District of Colum¬ 
bia. The term “possession of the United 
States,” as used in sections 251 and 252 
and article 251-1, this article, and article 

252- 1, includes Puerto Rico, the Philip¬ 
pine Islands, the Panama Canal Zone, 
Guam, American Samoa, Wake, Palmyra, 
and the Midway Islands; it does not in¬ 
clude the Virgin Islands. The Philippine 
Islands come within the classification of 
“possessions of the United States*’ for 
Federal income tax purposes, notwith¬ 
standing the establishment of the Com¬ 
monwealth of the Philippines under the 
Act of March 24, 1934 (48 Stat., 456). 

Art. 251—5. Deductions allowed citizens 
and domestic corporations entitled to the 
benefits of section 251.— In the case of a 
citizen entitled to the benefits of section 
251, the deductions allowed by section 23 
for business expenses, interest, taxes, 
losses in trade, bad debts, depreciation, 
and depletion are allowed only if and to 
the extent that they are connected with 
income from sources within the United 
States. The provisions of article 213-1 


relating to the allowance to nonresident 
alien individuals who at any time with¬ 
in the taxable year were engaged in trade 
or business within the United States or 
had an office or place of business there¬ 
in, of the deductions provided in para¬ 
graphs (2) and (3) of section 23 (e) for 
losses not connected with the trade or 
business are applicable in the case of 
citizens entitled to the benefits of section 
251. The provisions of that article per¬ 
taining to the allowance to such nonresi¬ 
dent alien individuals of deductions for 
contributions provided in section 23 (o) 
are also applicable in the case of such 
citizens. Corporations entitled to the 
benefits of section 251 are allowed the 
same deductions from their gross income 
arising from sources within the United 
States as are allowed to domestic cor¬ 
porations to the extent that such deduc¬ 
tions are connected with such gross 
income, except that the so-called chari¬ 
table contribution deduction allowed by 
section 23 (q) is allowed whether or not 
connected with income from sources 
within the United States. The proper 
apportionment and allocation of the de¬ 
ductions with respect to sources within 
and without the United States shall be 
determined as provided in section 119. 

Art. 251-6. Allowance of deductions 
and credits to citizens and domestic cor¬ 
porations entitled to the benefits of sec¬ 
tion 251.— Unless a citizen of the United 
States or a domestic corporation entitled 
to the benefits of section 251 shall file, or 
cause to be filed with the collector, a 
true and accurate return of total income 
from sources within the United States, 
the tax shall be collected on the basis 
of the gross income (not the net income) 
from sources within the United States. 
Where such a citizen or corporation has 
various sources of income within the 
United States so that the total income 
calls for the assessment of a tax, and a 
return of income was not filed by or on 
behalf of the citizens or corporation, the 
Commissioner will cause a return of in¬ 
come to be made and include therein the 
income of such citizen or corporation 
from all sources concerning which he has 
information, and will assess the tax and 
collect it from one or more of the sources 
of income of such citizen or corporation 
within the United States without allow¬ 
ance for deductions or credits. 

Sec. 252. Citizens of possessions of United 
States. 

(a) Any individual who is a citizen of any 
possession of the United States (but not 
otherwise a citizen of the United States) and 
who Is not a resident of the United States, 
shall be subject to taxation under this title 
only as to income derived from sources 
within the United States, and in such case 
the tax shall be computed and paid in the 
same manner and subject to the same con¬ 
ditions as in the case of other persons who 
are taxable only as to income derived from 
such sources. 

(b) Nothing in this section shaU be con¬ 
strued to alter or amend the provisions of 
the Act entitled “An Act making appropria¬ 
tions for the naval service for the fiscal year 
ending June 30. 1922, and for other pur¬ 
poses". approved July 12, 1921. relating to 


the imposition of income taxes in the Virgin 
Islands of the United States. 

Art. 252-1. Status of citizens of United 
States possession. —A citizen of a posses¬ 
sion of the United States (except the 
Virgin Islands), who is not otherwise a 
citizen or resident of the United States, 
including only the States, the Territories 
of Alaska and Hawaii, and the District of 
Columbia, is treated for the purpose of 
the tax as if he were a nonresident alien 
individual. (See sections 211-219.) For 
Federal income tax purposes a citizen of 
a possession of the United States who is 
not otherwise a citizen of the United 
States, is a citizen of a possession of the 
United States who has not become a citi¬ 
zen of the United States by naturaliza¬ 
tion. The fixed or determinable annual 
or periodical income from sources within 
the United States of a citizen of a pos¬ 
session of the United States who is 
treated as if he were a nonresident alien 
individual is subject to withholding. 
(See section 143.) 

For the purpose of this article citi¬ 
zens of the possessions of the United 
States who are not otherwise citizens of 
the United States are divided into two 
classes: (1) citizens of possessions of the 
United States who at any time within 
the taxable year are not engaged in 
trade or business within the United 
States and have no office or place of 
business therein and (2) citizens of pos¬ 
sessions of the United States who at any 
time within the taxable year are engaged 
in trade or business within the United 
States or have an office or place of busi¬ 
ness therein. The provisions of articles 
211-7 to 219-1, inclusive, applicable to 
nonresident alien individuals not en¬ 
gaged in trade or business within the 
United States and not having an office 
or place of business therein are appli¬ 
cable to the citizens of possessions fall¬ 
ing within the first class, while the pro¬ 
visions of such articles applicable to non¬ 
resident alien individuals who at any 
time within the taxable year are engaged 
in trade or business within the United 
States or have an office or place of busi¬ 
ness therein are applicable to citizens of 
possessions falling within the second 
class. 

The Act referred to in section 252 (b) 
provides that income tax laws then or 
thereafter in force in the United States 
shall apply to the Virgin Islands, but 
that the taxes shall be paid into the 
treasury of the Virgin Islands. Accord¬ 
ingly, persons are taxed there under the 
provisions of the Revenue Act of 1938. 

CHAPTER XXIX 

China Trade Act Corporations 

Supplement K—China Trade Act 

Corporations 

Sec. 261. Taxation in general .—A corpora¬ 
tion organized under the China Trade Act, 
1922, shall be taxable as provided In sec¬ 
tion 14 (d). For Inclusion in computation 
of tax of amount specified In shareholder's 
consent, see section 28. 
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Sec. 262. Credit against net income. —(a) 
Alloicance of credit. —For the purpose only of 
the taxes Imposed by sections 14 and 602 
of this Act and section 106 of the Revenue 
Act of 1935 there shall be allowed, in the 
case of a corporation organized under the 
China Trade Act, 1922, In addition to the 
credits against net income otherwise al¬ 
lowed such corporation, a credit against the 
net income of an amount equal to the pro¬ 
portion of the net Income derived from 
sources within China (determined in a simi¬ 
lar manner to that provided in section 119) 
which the par value of the shares of stock 
of the corporation owned on the last day 
of the taxable year by (1) persons resident 
in China, the United States, or possessions of 
the United States, and (2) individual citi¬ 
zens of the United States or China wherever 
resident, bears to the par value of the whole 
number of shares of stock of the corpora¬ 
tion outstanding on such date: Provided, 
That In no case shall the diminution, by 
reason of such credit, of the tax imposed 
by such section 14 (computed without re¬ 
gard to this section) exceed the amount of 
the special dividend certified under subsec¬ 
tion (b) of tills section; and in no case shall 
the diminution, by reason of such credit, of 
the tax Imposed by such section 108 or 602 
(computed without regard to this section) 
exceed the amount by which such special 
dividend exceeds the diminution permitted 
by this section in the tax Imposed by such 
section 14. 

(b) Special dividend. —Such credit shall 
not be allowed unless the Secretary of Com¬ 
merce has certified to the Commissioner— 

(1) The amount which, during the year 
ending on the date fixed by law for filing 
the return, the corporation has distributed 
as a special dividend to or for the benefit of 
such persons as on the last day of the tax¬ 
able year were resident in China, the United 
States, or possessions of the United States, 
or were individual citizens of the United 
States or China, and owned shares of stock 
of the corporation; 

(2) That such special dividend was in ad¬ 
dition to all other amounts, payable or to be 
payable to such persons or for their benefit, 
by reason of their Interest in the corpora¬ 
tion; and 

(3) That such distribution has been made 
to or for the benefit of such persons in pro¬ 
portion to the par value of the shares of 
stock of the corporation owned by each; 
except that if the corporation has more 
than one crass of stock, the certificates shall 
contain a statement that the articles of in¬ 
corporation provide a method for the appor¬ 
tionment of such special dividend among 
such persons, and that the amount certified 
has been distributed in accordance with the 
method so provided. 

(c) Oumership of stock.— For the purposes 
of this section shares of stock of a corpo¬ 
ration shall be considered to be owned by 
the person in whom the equitable right to 
the income from such shares is in good 
faith vested. 

(d) Definition of China .—As used in this 
section the term "China” shall have the 
same meaning as when used In the China 
Trade Act, 1922. 

Sec. 263. Credits against the tax. —A cor¬ 
poration organized tinder the China Trade 
Act. 1922. shall not be allowed the credits 
against the tax for taxes of foreign coun¬ 
tries and possessions of the United States 
allowed by section 131. 

Sec. 264. Affiliation. —A corporation organ¬ 
ized under the China Trade Act. 1922, shall 
not be deemed to be affiliated with any 
other corporation within the meaning of 
section 141. 

Sec. 265. Income of shareholders. —For ex¬ 
clusion of dividends from gross income, see 
section 116. 

Art. 262-1. Income of China Trade 
Act corporations .—The items of gross in¬ 


come to be included in the return of a 
corporation organized under the China 
Trade Act and the deductions allowable 
are the same as in the case of other 
domestic corporations. 

Art. 262-2. Credits allowed China 
Trade Act corporations. —In addition to 
the credits allowed under section 26 (a) 
and (b), a China Trade Act corporation 
is, under certain conditions, allowed an 
additional credit for the purpose of com¬ 
puting the taxes imposed by sections 14 
(d) and 602 of the Revenue Act of 1938 
and section 106 of the Revenue Act of 
1935. This credit is an amount equal 
to the proportion of the net income de¬ 
rived from sources within China (deter¬ 
mined in a similar manner to that pro¬ 
vided in section 119) which the par 
value of the shares of stock of the cor¬ 
poration, owned on the last day of the 
taxable year by (1) persons resident in 
China, the United States, or possessions 
of the United States, and (2) individual 
citizens of the United States or China 
wherever resident, bears to the par value 
of the whole number of shares of stock 
of the corporation outstanding on that 
date. The decrease in the tax imposed 
by section 14 (d) by reason of such 
credit must not, however, exceed the 
amount of the special dividend referred 
to in section 262 (b), and is not allow¬ 
able unless the special dividend has been 
certified to the Commissioner by the 
Secretary of Commerce. The decrease in 
the tax imposed by section 602 of the 
Revenue Act of 1938 or section 106 of 
the Revenue Act of 1935 by reason of 
such credit must not exceed the amount 
by which such special dividend exceeds 
tiie decrease permitted by section 262 in 
the tax imposed by section 14 (d). A 
China Trade Act corporation is not en¬ 
titled to the credit for taxes paid to for¬ 
eign countries and possessions of the 
United States allowed to domestic cor¬ 
porations under the provisions of sec¬ 
tion 131. 

The application of this article may be 
illustrated by the following example: 

Example: The A Company, a China 
Trade Act corporation, has a net income 
for the calendar year 1938 (before de¬ 
ducting excess-profits tax) of $200,000 
and receives no dividends from domestic 
corporations. All of its stock on De¬ 
cember 31, 1938, is owned on that date 
by persons resident in China, the United 
States, or possessions of the United 
States, or individual citizens of the 
United States or China. The adjusted 
declared value of the capital stock of 
the corporation shown on its capital 
stock tax return for the capital stock 
tax year ended June 30, 1938, is $1,500.- 
000. It distributes a special dividend 
amounting to $36,000 on February 15, 
1939, which is certified by the Secretary 
of Commerce as provided in section 
262 (b). 

For the purpose of the tax imposed 
by section 14 (d) it is necessary in this 


example to make two computations, first, 
without allowing the special credit 
against net income on account of in¬ 
come derived from sources within China, 
and. second, allowing such credit. The 
computations are as follows: 

First Computation 

Without Allowing the Special Credit 
Against Net Income 


Net income subject to tax_$200, 000 

Special class net income_ 200.000 

Tax as 16 y 2 percent_ 33.000 

Total normal tax_ 33.000 


Second Computation 

Allowing Special Credit Against Net 
Income 

Net income_$200,000 

Since the total net income is de¬ 
rived from sources within China 
and since the par value of the 
shares of stock of the corpora¬ 
tion owned on the last day of 
the taxable year by (1) persons 
resident in China, the United 
States, or possessions of tho 
United States, and (2) Indi¬ 
vidual citizens of the United 
States or China wherever resi¬ 
dent, is 100 percent of the par 
value of the total number of 
shares of stock of the corpora¬ 
tion outstanding on that day, 100 
percent of the net income from 
sources within China is deduct¬ 
ible as a special credit against 
net income. 

Special credit against net income-- $200,000 

Amount of income subject to 

tax under section 14 (d)— None 

Since the special dividend ($36,000) 
exceeds the diminution of the tax 
($33,000) on account of the allowance 
of the special credit against net income, 
the entire amount of the special credit 
is allowable and the corporation has no 
income tax liability for 1938. 

For the purpose of the excess-profits 
tax it is also necessary to make two com¬ 
putations, first, without allowing the 
special credit against net income, and, 
second, allowing such credit. The com¬ 
putations are as follows: 

First computation 

Without allowing the special credit 
against net income 

Net income_$200, 000 


Less: 10 percent of the value de¬ 
clared in the capital stock tax 
return for the capital stock tax 
year ended June 30. 1938 (10 
percent of $1,500,000).- 150,000 


Net income subject to ex¬ 
cess-profits tax_ 60.000 

Less: Amount taxable at 6 percent, 
portion of net Income in excesa 
of 10 percent and not in excess 
of 15 percent of the adjusted 
declared value of the capital 
stock ($200,000 minus $150,000)- 50,000 


Amount taxable at 12 per¬ 
cent_ None 

Excess-profits tax at 6 percent (6 

percent of $50.000)_ 8,000 
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Second computation 

Allowing special credit against net 
income 

Net income- - -$200,000 

Since the total net income is de¬ 
rived from sources within China 
and since the par value of the 
shares of stock of the corpora¬ 
tion owned on the last day of 
the taxable year by (1) persons 
resident in China, the United 
States, or possessions of the 
United States, and (2) individ¬ 
ual citizens of the United States 
or China wherever resident, is 
100 peroent of the par value of 
the total number of shares of 
stock of the corporation out¬ 
standing on that day, 100 per¬ 
cent of the net income from 


sources within China is deduct¬ 
ible from net income_ 200,000 

Amount of income subject 
to excess-profits tax_ None 

Since the diminution of the excess- 


profits tax ($3,000) on account of the 
special credit against net income does 
not exceed the amount by which the 
special dividend ($36,000) exceeds the 
diminution of the income tax ($33,000) 
on account of such credit, the entire 
amount of the special credit ($200,000) 
is allowable and the corporation has no 
excess-profits tax liability for 1938. 

Art. 262-3. Meaning of terms used in 
connection with China Trade Act corpo¬ 
rations. —A China Trade Act corporation 
is one organized under the provisions of 
the China Trade Act, 1922. 

The term “China” means (1) China, 
including Manchuria, Tibet, Mongolia, 
and any territory leased by China to any 
foreign government, (2) the Crown 
Colony of Hongkong, and (3) the Prov¬ 
ince of Macao. 

The term “special dividend” means 
the amount which during the year end¬ 
ing on March 15 succeeding the close of 
the corporation's taxable year is dis¬ 
tributed as a special dividend to or for 
the benefit of such persons as on the 
last day of the taxable year were resi¬ 
dent in China, the United States, or pos¬ 
sessions of the United States, or were 
individual citizens of the United States 
or China, and owned shares of stock of 
the corporation. Such special dividend 
does not include any other amounts pay¬ 
able or to be payable to such persons or 
for their benefit by reason of their in¬ 
terest in the corporation and must be 
made in proportion to. the par value of 
the shares of stock of the corporation 
owned by each. 

For the purposes of section 262 the 
shares of stock of a China Trade Act 
corporation are considered to be owned 
by the person in whom the equitable 
right to the income from such shares is 
in good faith vested. 

“Net income derived from sources 
within China” is the sum of the net in¬ 
come from sources wholly within China 
and that portion of the net income from 
sources partly within and partly without 
China which may be allocated to sources 
within China. The method of comput¬ 


ing this income is similar to that 
described in section 119. 

Art. 262-4. Withholding by a China 
Trade Act corporation. —Dividends dis¬ 
tributed by a corporation organized 
under the China Trade Act, 1922, which 
are treated as income from sources 
within the United States under the pro¬ 
visions of section 119 of the Act are sub¬ 
ject to withholding at the rate of 10 
I>ercent when paid to persons (other 
than residents of China) who are (1) 
nonresident aliens, (2) nonresident part¬ 
nerships composed in whole or in part 
of nonresident aliens, or (3) nonresident 
foreign corporations. The 10 percent 
rate of withholding specified in this ar¬ 
ticle with respect to dividends shall be 
reduced in the case of shareholders who 
are (a) nonresident aliens residents of a 
contiguous country or (b) nonresident 
foreign corporations organized under the 
laws of a contiguous country, to such 
rate (not less than 5 percent), as may 
be provided by treaty with such country. 
As to reduction in rate of withholding 
(a) in the case of nonresident alien in¬ 
dividuals, residents of Canada, see ar¬ 
ticle 143-1; (b) in the case of nonresi¬ 
dent foreign corporations organized 
under the laws of Canada, see article 
144-1. 

CHAPTER XXX 

Assessment and Collection of Deficiencies 

Supplement L—Assessment and Collec¬ 
tion of Deficiencies 

Sec. 271. Definition of deficiency .—As used 
in this title in respect of a tax imposed by 
this title *'deficiency* ’ means— 

(a) The amount by which the tax Im¬ 
posed by this title exceeds the amount 
shown as the tax by the taxpayer upon his 
return; but the amount so shown on the 
return shall first be Increased by the 
amounts previously assessed (or collected 
without assessment) as a deficiency, and de¬ 
creased by the amounts previously abated, 
credited, refunded, or otherwise repaid In 
respect of such tax; or 

(b) If no amount Is shown as the tax by 
the taxpayer upon his return, or if no re¬ 
turn is made by the taxpayer, then the 
amount by which the tax exceeds the 
amounts previously assessed (or coUected 
without assessment) as a deficiency; but 
such amounts previously assessed, or col¬ 
lected without assessment, shall first be de¬ 
creased by the amounts previously abated, 
credited, refunded, or otherwise repaid In 
respect of such tax. 

Art. 271-1. Deficiency defined.— Sec¬ 
tion 271 by its definition of the word 
“deficiency” provides a term which will 
apply to any amount of tax determined 
to be due in respect of any taxable year 
beginning after December 31. 1937, in 
excess of the amount of tax reported by 
the taxpayer for such year; or in excess 
of the amount reported by the taxpayer 
as adjusted by way of prior assessments, 
abatements, credits, refunds, or collec¬ 
tions without assessment. In defining 
the term “deficiency” section 271 recog¬ 
nizes two classes of cases—one, where 
the taxpayer makes a return showing 
some tax liability; the other, where the 
taxpayer makes a return showing no 


tax liability, or where the taxpayer fails 
to make a return. Additional tax shown 
on an “amended return,” so called, is a 
deficiency within the meaning of the 
Act. 

When a case is considered for the 
first time, the deficiency Is the excess of 
the amount determined to be the correct 
amount of tire tax over the amount 
shown as the tax by the taxpayer on 
his return, or, if it is a case where no 
tax was reported by the taxpayer, the 
deficiency is the amount determined to 
be the correct amount of the tax. Sub¬ 
sequent information sometimes discloses 
that the amount previously determined 
to be the correct amount of the tax is 
less than the correct amount, and that a 
redetermination of the tax is necessary. 
In such a case the deficiency on redeter¬ 
mination is the excess of the amount de¬ 
termined to be the correct amount of the 
tax over the sum of the amount of tax 
reported by the taxpayer and the defi¬ 
ciency assessed in connection with the 
previous determination. If it is a case 
where no tax was reported by the tax¬ 
payer, the deficiency is the excess of 
the amount determined to be the cor¬ 
rect amount of the tax over the amount 
of the deficiency disclosed by the pre¬ 
vious determination. If the previous de¬ 
termination resulted in a credit or re¬ 
fund to the taxpayer, the deficiency upon 
the second determination is the excess 
of the amount determined to be the cor¬ 
rect amount of the tax over the amount 
of tax reported by the taxpayer de¬ 
creased by the amount of the credit or 
refund. 


Hon to Board of Tax 

mi y trw X ^7 er ' the Commissioner deter¬ 
mines that there is a deficiency in respect 

miinn taX . P °i ed by thlS tltle ' the Ccm- 
^ authorized to send notice of 

SS? ^WitW the taxpayer by registered 
ty . days aftcr such notice 
Is mailed (not counting Sunday or a legal 
hohhay in the District of Columbia as the 

““payer may file a petl! 
tlon with the Board of Tax Appeals for a. 

m^7 1J ^ tl „° n of ^ deficiency 5 * 5 No assess- 
ment of a deficiency in respect of the tax im- 
by and no di straint or pro¬ 

ceeding in court for its collection shall be 
made begun or prosecuted until such notice 

At^r^ 1Ied }° the t^Payer, nor until 
the expiration of such ninety-day period 
nor, if a petition has been filed with the 
Board. untU the decision of the Board has 
become final. Notwithstanding the provi¬ 
sions of section 3224 of the Revised Statutes 
the making of such assessment or the be¬ 
ginning of such proceeding or distraint dur¬ 
ing the time such prohibition is in force 
may be enjoined by a proceeding in the 
proper court. In the case of a Joint return 
filed by husband and wife such notice of de¬ 
ficiency may be a single Joint notice, except 
that if the Commissioner has been notified 
by either spouse that separate residences 
have been established, then, in lieu of the 
single Joint notice, duplicate originals of the 
Joint notice must bo sent by registered mall 
to each, spouse at his last known address. 

For exceptions to the restrictions imposed 
by this subsection, see— 


(1) Subsection (d) of this section, relating 
to waivers by the taxpayer; 

(2) Subsection (f) of this section, relat¬ 
ing to notifications of mathematical errors 
appearing upon the face of the return; 
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(3) Section 273, relating to Jeopardy as¬ 
sessments; 

(4) Section 274. relating to bankruptcy 
and receiverships; and 

(5) Section 1001 of the Revenue Act of 
1926, as amended, relating to assessment or 
collection of the amount of the deficiency 
determined by the Board pending court 
review. 

(b) Collection of Deficiency found by 
Board. —If the taxpayer files a petition with 
the Board, the entire amount redetermined 
as the deficiency by the decision of the 
Board which has become final shall be as¬ 
sessed and shall be paid upon notice and 
demand from the collector. No part of 
the amount determined as a deficiency by 
the Commissioner but disallowed as such 
by the decision of the Board which has 
become final shall be assessed or be col¬ 
lected by distraint or by proceeding in court 
with or without assessment. 

(c) Failure to file petition. —If the tax¬ 
payer docs not file a petition with the 
Board within the time prescribed in sub¬ 
section (a) of this section, the deficiency, 
notice of which has been mailed to the 
taxpayer, shall be assessed, and shall be paid 
upon notice and demand from the collector. 

(d) Waiver of restrictions. —The taxpayer 
shall at any time have the right, by a signed 
notice in writing filed with the Commis¬ 
sioner, to waive the restrictions provided in 
subsection (a) of this section on the assess¬ 
ment and collection of the whole or any 
part of the deficiency. 

(e) Increase of deficiency after notice 
mailed. —The Board shall have Jurisdiction 
to redetermine the correct amount of the 
deficiency even if the amount so redeter¬ 
mined is greater than the amount of the 
deficiency, notice of which has been mailed 
to the taxpayer, and to determine whether 
any penalty, additional amount or addition to 
the tax should be assessed—if claim therefor 
is asserted by the Commissioner at or before 
the hearing or a rehearing. 

(/) Further deficiency letters restricted .— 
If the Commissioner has mailed to the tax¬ 
payer notice of a deficiency as provided in 
subsection (a) of this section, and the tax¬ 
payer files a petition with the Board within 
the time prescribed in such subsection, the 
Commissioner shall have no right to deter¬ 
mine any additional deficiency in respect 
of the same taxable year, except in the 
case of fraud, and except as provided in 
subsection (e) of this section, relating to 
assertion of greater deficiencies before the 
Board, or in section 273 (c). relating to the 
ma k ing of Jeopardy assessments. If the 
taxpayer is notified that, on account of a 
mathematical error appearing upon the face 
of the return, an amount of tax in excess 
of that shown upon the return is due, and 
that an assessment of the tax has been 
or will be made on the basis of what 
would have been the correct amount of 
tax but for the mathematical error, such 
notice shall not be considered (for the pur¬ 
poses of this subsection, or of subsection 
(a) of this section, prohibiting assessment 
and collection until notice of deficiency 
has been mailed, or of section 322 (c), pro¬ 
hibiting credits or refunds after petition 
to the Board of Tax Appeals) as a notice 
of a deficiency, and the taxpayer shall have 
no right to file a petition with the Board 
based on such notice, nor shall such assess¬ 
ment or collection be prohibited by the 
provisions of subsection (a) of this section. 

( g ) Jurisdiction over other taxable 
years. —The Board in redetermining a de¬ 
ficiency in respect of any taxable year shall 
consider such facts with relation to the 
taxes for other taxable years as may be 
necessary correctly to redetermine the 
amount of such deficiency, but in so doing 
shall have no Jurisdiction to determine 
whether or not the tax for any other tax¬ 
able year has been overpaid or underpaid. 

(h) Final decisions of Board. —For the 
purposes of this title the date on which a 
decision of the Board becomes final shall 


be determined according to the provisions 
of section 1005 of the Revenue Act of 1926. 

(i) Prorating of deficiency to install¬ 
ments. —If the taxpayer has elected to pay 
the tax in installments and a deficiency 
has been assessed, the deficiency shall be 
prorated to the four installments. Except 
as provided In section 273 (relating to Jeop¬ 
ardy assessments), that part of the defi¬ 
ciency so prorated to any Installment the 
date for payment of which has not arrived, 
shall be collected at the same time as and 
as part of such installment. That part of 
the deficiency so prorated to any install¬ 
ment the date for payment of which has 
arrived, shall be paid upon notice and de¬ 
mand from the collector. 

(j) Extension of time for payment of defi¬ 
ciencies. —Where it is shown to the satis¬ 
faction of the Commissioner that the pay¬ 
ment of a deficiency upon the date pre¬ 
scribe for the payment thereof will result 
In undue hardship to the taxpayer the Com¬ 
missioner, under regulations prescribed by 
the Commissioner, with the approval of the 
Secretary, may grant an extension for the 
payment of such deficiency for a period not 
In excess of eighteen months, and. in ex¬ 
ceptional cases, for a further period not in 
excess of twelve months. If an extension is 
granted, the Commissioner may require the 
taxpayer to furnish a bond in such amount, 
not exceeding double the amount of the defi¬ 
ciency, and with such sureties, as the Com¬ 
missioner deems necessary, conditioned 
upon the payment of the deficiency in ac¬ 
cordance with the terms of the extension. 
No extension shall be granted if the defi¬ 
ciency is due to negligence, to intentional 
disregard of rules and regulations, or to 
fraud with intent to evade tax. 

(k ) Address for notice of deficiency. —In 
the absence of notice to the Commissioner 
under section 312 (a) of the existence of a 
fiduciary relationship, notice of a deficiency 
in respect of a tax imposed by this title, 
if mailed to the taxpayer at his last known 
address, shall be sufficient for the purposes 
of this title even if such taxpayer is de¬ 
ceased, or is under a legal disability, or. in 
the case of a corporation, has terminated its 
existence. 

Art. 272—1. Assessment of a defi¬ 
ciency. —If the Commissioner determines 
that there is a deficiency in respect of 
the income tax imposed by Title I (see 
sections 57 and 271), the Commissioner 
is authorized to notify the taxpayer of 
the deficiency by registered mail. If a 
joint return has been filed by husband 
and wife the Commissioner may, unless 
he has been notified by either spouse 
that a separate residence has been 
established, send either a joint or sepa¬ 
rate notice of deficiency. If, however, 
the Commissioner has been so notified, 
a separate notice of deficiency, that is, 
a duplicate original of the joint notice, 
must be sent by registered mail to each 
spouse at his or her last known address. 
The notice to the Commissioner pro¬ 
vided for in the first paragraph of sec¬ 
tion 272 (a), relating to separate resi¬ 
dences, should be addressed to the Com¬ 
missioner of Internal Revenue, Wash¬ 
ington, D. C„ for the attention of the 
Income Tax Unit, Records Division. 
Within 90 days after notice of the defi¬ 
ciency is mailed, as provided in section 
272 (a), a petition may be filed with the 
Board of Tax Appeals for a redetermi¬ 
nation of the deficiency. In determin¬ 
ing such 90-day period, Sunday or a 
legal holidy in the District of Columbia 
is not to be counted as the ninetieth day. 


Except as stated in paragraphs (1), (2), 
(3), ( 4 ), and (6) of this article, no as¬ 
sessment of a deficiency in respect of a 
tax imposed by Title I shall be made 
until such notice has been mailed to the 
taxpayer, nor until the expiration of 
such 90-day period, nor, if a petition has 
been filed with the Board, until the de¬ 
cision of the Board has become final. 
As to the date on which a decision of 
the Board becomes final, see section 1005 
of the Revenue Act of 1926 (paragraph 
16 of tJbe Appendix to these regulations). 

(1) If a taxpayer is notified of an ad¬ 
ditional amount of tax due on account 
of a mathematical error appearing upon 
the face of the return, such notice is not 
to be considered as a notice of a defi¬ 
ciency, and the taxpayer has no right to 
file a petition with the Board upon the 
basis of such notice, nor is the assess¬ 
ment of such additional tax prohibited 
by the provisions of section 272 (a). 

(2) If the Commissioner believes that 
the assessment or collection of a defi¬ 
ciency will be jeopardized by delay, such 
deficiency shall be assessed immediately, 
as provided in section 273. (See article 
273-1.) 

(3) Upon the adjudication of bank¬ 
ruptcy of any taxpayer or the appoint¬ 
ment of a receiver for any taxpayer in 
any receivership proceeding before any 
court of the United States or of any 
State or Territory or of the District of 
Columbia, any deficiency determined by 
the Commissioner in respect of the tax 
shall be assessed immediately, irrespec¬ 
tive of the provisions of section 272 (a), 
if such deficiency has not been assessed 
in accordance with law prior to the ad¬ 
judication of bankruptcy or the appoint¬ 
ment of a receiver. (See sections 274 
and 298 and articles 274-1 and 274-2.) 

(4) (a) If the Board renders a deci¬ 
sion and determines that there is a defi¬ 
ciency, and, if the taxpayer duly files a 
petition for review of the decision by a 
circuit court of appeals (or the United 
States Court of Appeals for the District 
of Columbia), the filing of the petition 
will not operate as a stay of the assess¬ 
ment of any portion of the deficiency 
determined by the Board unless he has 
filed a bond with the Board as provided 
in section 1001 (c) of the Revenue Act of 
1926, as amended (paragraph 13 of the 
Appendix to these regulations). If in 
such a case the necessary bond has not 
been filed by the taxpayer on or before 
the time his petition for review is filed, 
the amount determined by the Board as 
the deficiency will be assessed immedi¬ 
ately after the filing of such petition. 

(6) If the Commissioner files a peti¬ 
tion for review and (1) if the taxpayer 
has not filed a petition for review within 
three months after the decision of the 
Board is rendered, or (2) if such peti¬ 
tion has been filed by the taxpayer, but 
the necessary bond referred to in sec¬ 
tion 1001 (c) of the Revenue Act of 
1926, as amended, has not been filed with 
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the Board on or before the time his 
petition for review is filed, the amount 
determined by the Board as the defi¬ 
ciency will be assessed In the case of (1), 
immediately after the expiration of the 
3- month period, and in the case of (2), 
immediately after the filing of the peti¬ 
tion for review by the taxpayer. 

(5) The taxpayer may at any time by 
a signed notice in writing filed with the 
Commissioner waive the restrictions on 
the assessment of the whole or any part 
of the deficiency. The notice must in 
all cases be filed with the Commissioner. 
The filing of such notice with the Board 
does not constitute filing with the Com¬ 
missioner within the meaning of the Act. 
After such waiver has been acted upon 
by the Commissioner and the assess¬ 
ment has been made in accordance 
with its terms, the waiver cannot be 
withdrawn. 

If a petition is filed with the Board, 
the taxpayer should notify the Commis¬ 
sioner that the petition has been filed, 
in order to prevent an assessment by the 
Commissioner of the amount determined 
to be the deficiency. If no petition is 
filed with the Board within the period 
prescribed, the Commissioner shall assess 
the amount determined by him as the 
deficiency and of which he has notified 
the taxpayer by registered mail. In such 
case the Commissioner will not be pre¬ 
cluded from determining a further defi¬ 
ciency and notifying the taxpayer 
thereof by registered mail. Where a pe¬ 
tition is filed with the Board, the entire 
amount redetermined as the deficiency 
by the decision of the Board which has 
become final shall be assessed by the 
Commissioner. If the Commissioner 
mails to the taxpayer notice of a defi¬ 
ciency, and the taxpayer files a petition 
with the Board within the prescribed pe¬ 
riod, the Commissioner is barred from 
determining any additional deficiency 
for the same taxable year except in the 
case of fraud and except as provided in 
section 272 (e) relating to the assertion 
of greater deficiencies before the Board 
or in section 273 relating to jeopardy 
assessments. 

Art. 272-2. Collection of a deficiency .— 
Where a deficiency as redetermined by 
a decision of the Board which has be¬ 
come final is assessed, or where the tax¬ 
payer has not filed a petition and the 
deficiency as determined by the Com¬ 
missioner has been assessed, the amount 
so assessed shall be paid upon notice and 
demand from the collector. As to cases 
coming within the provisions of para¬ 
graphs (2), (3), and (4) of article 272-1, 
see sections 273 (i) and 298 of the Rev¬ 
enue Act of 1938 and 1001 (c) of the 
Revenue Act of 1926, as amended (para¬ 
graph 13 of the Appendix to these regu¬ 
lations). As to interest on deficiencies, 
see section 292. 

Art. 272-3. Extension of time for pay - 
7nent of a deficiency.—U it is shown to 
the satisfaction of the Commissioner 
that the payment of a deficiency upon 


the date or dates prescribed far the pay¬ 
ment thereof will result in undue hard¬ 
ship to the taxpayer, the Commissioner 
may grant an extension of time for the 
payment of the deficiency or any part 
thereof for a period not in excess of 18 
months, and in exceptional cases for a 
further period not in excess of 12 
months. The extension will not be 
granted upon a general statement of 
hardship. The term “undue hardship” 
means more than an inconvenience to 
the taxpayer. It must appear that sub¬ 
stantial financial loss, for example, due 
to the sale of property at a sacrifice 
price, will result to the taxpayer from 
making payment of the deficiency at the 
due date. If a market exists, the sale of 
property at the current market price 
is not ordinarily considered as resulting 
in an undue hardship. The Act pro¬ 
vides that no extension will be granted 
where the deficiency is due to negligence 
or intentional disregard of rules and 
regulations or to fraud with intent to 
evade tax. 

An application for an extension of 
time for the payment of a deficiency 
should be made under oath on Form 
1127 and must be accompanied or sup¬ 
ported by evidence showing the undue 
hardship that would result to the tax¬ 
payer if the extension were refused. A 
sworn statement of assets and liabilities 
of the taxpayer and an itemized state¬ 
ment under oath showing all receipts 
and disbursements for each of the three 
months immediately preceding the 
month in which falls the date prescribed 
for the payment of the deficiency are 
required and should accompany the ap¬ 
plication. The application, with the evi¬ 
dence, must be filed with the collector, 
who will transmit it to the Commis¬ 
sioner with his recommendations as to 
the extension. When it is received by 
the Commissioner, it will be examined 
and, if possible, within 30 days will be 
denied, granted, or tentatively granted 
subject to certain conditions of which 
the taxpayer will be notified. The Com¬ 
missioner will not consider an applica¬ 
tion for an extension of time for the 
payment of a deficiency unless request 
therefor is made to the collector on or 
before the date prescribed for payment 
thereof, as shown by the notice and de¬ 
mand from the collector, or on or before 
the date or dates prescribed for payment 
in any prior extension granted. 

As a condition to the granting of such 
an extension, the Commissioner will 
usually require the taxpayer to furnish 
a bond on Form 1127B in an amount not 
exceeding double the amount of the de¬ 
ficiency or to furnish other security sat¬ 
isfactory to the Commissioner for the 
payment of the liability on or before the 
date or dates prescribed for payment in 
the extension, so that the risk of loss to 
the Government will not be greater at 
the end of the extension period than it 
was at the beginning of the period. If a 
bond is required it shall be conditioned 


upon the payment of the deficiency, in¬ 
terest, and additional amounts assessed 
in connection therewith in accordance 
with the terms of the extension granted, 
and shall be executed by a surety com¬ 
pany holding a certificate of authority 
from the Secretary of the Treasury as 
an acceptable surety on Federal bonds, 
and shall be subject to the approval of 
the Commissioner. In lieu of such a 
bond, the taxpayer may file a bond se¬ 
cured by deposit of bonds or notes of 
the United States as provided in section 
1126 of the Revenue Act of 1926, as 
amended by the Act entitled “An Act to 
amend the second Liberty Bond Act, as 
amended, and for other purposes,” ap¬ 
proved February 4, 1935 (49 Stat. 20). 
The amount of the deficiency and addi¬ 
tions thereto shall be paid on or before 
the expiration of the period of the ex¬ 
tension without the necessity of notice 
and demand from the collector. Pay¬ 
ment of the deficiency and additions 
thereto before the expiration of the ex¬ 
tension will not relieve the taxpayer 
from paying the entire amount of in¬ 
terest provided for in the extension. 
(See section 296.) 

Sec. 273. Jeopardy assessments. — (a) Au¬ 
thority for making. —If the Commissioner 
believes that the assessment or collection 
of a deficiency wlU be Jeopardized by delay, 
he shall immediately assess such deficiency 
(together with all Interest, additional 
amounts, or additions to the tax provided 
for by law) and notice and demand shaU 
be made by tha collector for the payment 
thereof. 

(b) Deficiency letters. —If the Jeopardy 
assessment is made before any notice in 
respect of the tax to which the Jeopardy 
assessment relates has been mailed under 
section 272 (a), then the Commissioner 
shall mail a notice under such subsection 
within sixty days after the making of the 
assessment. 

( c) Amount assessable before decision of 
Board. —The jeopardy assessment may be 
made in respect of a deficiency greater or 
less than that notice of which has been 
mailed to the taxpayer, despite the provi¬ 
sions of section 272 (f) prohibiting the de¬ 
termination of additional deficiencies, and 
whether or not the taxpayer has thereto¬ 
fore filed a petition with the Board of Tax 
Appeals. The Commissioner may. at any 
time before the decision of the Board is 
rendered, abate such assessment, or any un¬ 
paid portion thereof, to the extent that he 
believes the assessment to be excessive in 
amount. The Commissioner shall notify 
the Board of the amount of such assess¬ 
ment, or abatement, if the petition is filed 
with the Board before the making of the 
assessment or is subsequently filed, and 
the Board shall have Jurisdiction to rede¬ 
termine the entire amount of the defi¬ 
ciency and of all amounts assessed at the 
same time in connection therewith. 

(d) Amount assessable after decision of 
Board. —If the jeopardy assessment is made 
after the decision of the Board is rendered, 
such assessment may be made only in re¬ 
spect of the deficiency determined by the 
Board in its decision. 

(e) Expiration of right to assess. —A Jeop¬ 
ardy assessment may not be made after 
the decision of the Board has become final, 
or after the taxpayer has filed a petition 
for review of the decision of the Board. 

(/) Bond to stay collection. —When a jeop¬ 
ardy assessment has been made the taxpayer, 
within 10 days after notice and demand 
from the coUector for the payment of the 
amount of the assessment, may obtain a stay 
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of collection of the whole or any part of the 
amount of the assessment by filing with the 
collector a bond in such amount, not exceed- 
ihg double the amount as to which the stay 
is desired, and with such sureties, as the 
collector deems necessary, conditioned upon 
the payment of so much of the amount, the 
collection of which is stayed by the bond, 
as Is not abated by a decision of the Board 
which has become Anal, together with in¬ 
terest thereon as provided in section 297. If 
any portion of the Jeopardy assessment is 
abated by the Commissioner before the de¬ 
cision of the Board is rendered, the bond 
shall, at the request of the taxpayer, be pro¬ 
portionately reduced. 

(0) Same—Further conditions .—If the 
bond is given before the taxpayer has filed 
his petition with the Board under section 
272 (a), the bond shall contain a further 
condition that if a petition is not filed 
within the period provided in such subsec¬ 
tion. then the amount the collection of 
which is stayed by the bond will be paid on 
notice and demand at any time after the 
expiration of such period, together with in¬ 
terest thereon at the rate of 6 per centum 
per annum from the date of the Jeopardy 
notice and demand to the date of notice and 
demand under this subsection. 

(li) Waiver of stay .—Upon the filing of the 
bond the collection of so much of the 
amount assessed as is covered by the bond 
shall be stayed. The taxpayer shall have the 
right to waive such stay at any tune in re¬ 
spect of the whole or any part of the amount 
covered by the bond, and if as a result of 
such waiver any part of the amount covered 
by the bond is paid, then the bond shall, at 
the request of the taxpayer, be proportion¬ 
ately reduced. If the Board determines that 
the amount assessed is greater than the 
amount which should have been assessed, 
then when the decision of the Board is ren¬ 
dered the bond shall, at the request of the 
taxpayer, be proportionately reduced. 

(f) Collection of unpaid' amounts .—When 
the petition has been filed with the Board 
and when the amount which should have 
been assessed has been determined by a de¬ 
cision of the Board which has become final, 
then any unpaid portion, the collection of 
w T hich has been stayed by the bond, shall 
be collected as part of the tax upon notice 
and demand from the collector, and any re¬ 
maining portion of the assessment shall be 
abated. If the amount already collected ex¬ 
ceeds the amount determined as the amount 
which should have been assessed, such excess 
shall be credited or refunded to the tax¬ 
payer as provided in section 322, without the 
filing of claim therefor. If the amount de¬ 
termined as the amount which should have 
been assessed is greater than the amount 
actually assessed, then the difference shall 
be assessed and shall be collected as part of 
the tax upon notice and demand from the 
collector. 

(j) Claims in abatement .—No claim In 
abatement shall be filed in respect of any 
assessment in respect of any tax imposed by 
this title. 

Art. 273-1. Jeopardy assessments .— 
If the Commissioner believes that the 
assessment or collection of a deficiency 
will be jeopardized by delay, he is re¬ 
quired to assess such deficiency imme¬ 
diately, together with the interest and 
other additional amounts provided by 
law. If a deficiency is assessed on ac¬ 
count of jeopardy after the decision of 
the Board of Tax Appeals is rendered, 
the jeopardy assessment may be made 
only with respect to the deficiency de¬ 
termined by the Board. The Commis¬ 
sioner is prohibited from making a 
jeopardy assessment after a decision of 
the Board has become final (see section 
1005 of the Revenue Act of 1926, para¬ 
graph 16 of the Appendix to these reg¬ 


ulations) or after the taxpayer has filed 
a petition for review of the decision of 
the Board. 

If notice of a deficiency was mailed to 
the taxpayer (see section 272 (a)) before 
it was discovered that delay would 
jeopardize the assessment or collection 
of the tax, a jeopardy assessment may 
be made in an amount greater or less 
than that included in the deficiency 
notice. On the other liand if the assess¬ 
ment on account of jeopardy was made 
without mailing the notice required by 
section 272 (a), the Commissioner must 
within 60 days after the making of the 
assessment send the taxpayer notice of 
the deficiency by registered mail. The 
taxpayer may file a petition with the 
Board for a redetermination of the 
amount of the deficiency within 90 days 
(not counting Sunday or a legal holiday 
in the District of Columbia as the nine¬ 
tieth day) after such notice is mailed. 
The Commissioner may. at any time be¬ 
fore the decision of the Board is ren¬ 
dered, abate such assessment, or any 
unpaid portion thereof, to the extent 
that he believes the assessment to be 
excessive in amount. If the petition of 
the taxpayer is filed with the Board, 
either before or after the making of the 
jeopardy assessment, the Commissioner 
is required to notify the Board of such 
assessment or abatement, and the Board 
has jurisdiction to redetermine the 
amount of the deficiency together with 
all other amounts assessed at the same 
time in connection therewith. (See sec¬ 
tion 273 (c).) 

After a jeopardy assessment has been 
made, the list showing such assessment 
will be immediately transmitted to the 
collector. Upon receipt of the list con¬ 
taining the assessment, the collector is 
required to send notice and demand to 
the taxpayer for the amount of the 
jeopardy assessment. Regardless of 
whether the taxpayer has filed a peti¬ 
tion with the Board, he is required to 
make payment of the amount of such 
assessment (to the extent that it has 
not been abated) within 10 days after 
the sending of notice and demand by the 
collector, unless before the expiration of 
such 10-day period he files with the col¬ 
lector a bond on Form 1129 of the char¬ 
acter hereinafter prescribed. The bond 
must be in such amount, not exceeding 
double the amount for which the stay is 
desired, as the collector deems neces¬ 
sary and must be executed by sureties 
satisfactory to the collector. It must be 
conditioned upon the payment of so 
much of the amount included therein as 
is not abated by a decision of the Board 
which has become final, together with 
the interest on such amount provided for 
in section 297. If the bond is given be¬ 
fore the taxpayer has filed his petition 
with the Board, it must contain a fur¬ 
ther condition that if a petition is not 
filed before the expiration of the 90-day 
period provided for the filing of such pe¬ 
tition, the amount stayed by the bond 


will be paid upon notice and demand at 
any time after the expiration of such pe¬ 
riod, together with interest thereon at 
the rate of 6 percent per annum from the 
date of the jeopardy notice and demand 
to the date of the notice and demand 
made after the expiration of the 90-day 
period. If a petition is not filed with the 
Board within the 90-day period, the col¬ 
lector will be so advised, and, if collec¬ 
tion of the deficiency has been stayed by 
the filing of a bond within 10 days after 
the date of jeopardy notice and demand, 
he should then give notice and make de¬ 
mand for payment of the amount as¬ 
sessed plus interest. Any bond filed 
after the expiration of 10 days from the 
date of the jeopardy notice and demand 
is not such a bond as is contemplated by 
section 273 (f) , and, while the collector 
may in his discretion accept the bond 
and stay collection of the deficiency, the 
taxpayer will not be relieved from pay¬ 
ment of interest on the amount of the 
deficiency at the rate of 6 percent per 
annum from the date of the jeopardy 
notice and demand to the date of 
payment. 

Upon the filing of a bond of the char¬ 
acter described within 10 days after the 
date of notice and demand for payment 
of the amount assessed, the collection of 
so much thereof as is covered by the 
bond will be stayed. The taxpayer may 
at any time waive the stay of collection 
of the whole or any part of the amount 
covered by the bond. If as a result of 
such waiver any part of the amount cov¬ 
ered by the bond is paid, or if any por¬ 
tion of the jeopardy assessment is abated 
by the Commissioner before the decision 
of the Board is rendered, then the bond 
shall at the request of the taxpayer be 
proportionately reduced. If the Board 
determines that the amount assessed is 
greater than the correct amount of the 
tax, the bond will also be proportion¬ 
ately reduced at the request of the tax¬ 
payer after the Board renders its 
decision. 

After the Board has rendered its 
decision and such decision has become 
final, the collector will be notified of the 
action taken. The collector will then 
send notice and demand for the unpaid 
portion of the amount determined by 
the Board, the collection of which has 
been stayed by the bond. The collector 
is required to include in the notice and 
demand for the unpaid portion, interest 
at the rate of 6 percent per annum from 
the date of the jeopardy notice and de¬ 
mand to the date of the notice and 
demand referred to in this paragraph. 
If the amount of the jeopardy assess¬ 
ment is less than the amount deter¬ 
mined by the Board, the difference, to¬ 
gether with interest as provided in sec¬ 
tion 292, will be assessed, and collected 
as part of the tax upon notice and de¬ 
mand from the collector. If the amount 
included in the notice and demand made 
after the decision of the Board is not 
paid within 10 days after such notice 
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and demand, there shall be collected as 
part of the tax, interest as provided in 
section 294 (b). If the amount of the 
jeopardy assessment is in excess of the 
amount determined by the Board, the 
unpaid portion of such excess will be 
abated. If any part of the excess 
amount has been paid, it will be credited 
or refunded to the taxpayer as provided 
in section 322. 

As to bankruptcy, proceedings for the 
relief of debtors and receivership cases, 
see sections 274 and 298 and articles 
274-1 and 274-2. 

Sec. 274. Bankruptcy and receiverships .— 
(a) Immediate assessment .—Upon the ad¬ 
judication of bankruptcy of any taxpayer In 
any bankruptcy proceeding or the appoint¬ 
ment of a receiver for any taxpayer in any 
receivership proceeding before any court of 
the United States or of any State or Terri¬ 
tory or of the District of Columbia, any defi¬ 
ciency (together with all interest, additional 
amounts, or additions to the tax provided 
for by law) determined by the Commis¬ 
sioner in respect of a tax imposed by this 
title upon such taxpayer shall, despite the 
restrictions imposed by section 272 (a) upon 
assessments be immediately assessed if such 
deficiency has not theretofore been assessed 
in accordance with law. In such cases the 
trustee in bankruptcy or receiver shall give 
notice in writing to the Commissioner of 
the adjudication of bankruptcy or the ap¬ 
pointment of the receiver, and the running 
of the statute of limitations on the making 
of assessments shall be suspended for the 
period from the date of adjudication in 
bankruptcy or the appointment of the re¬ 
ceiver to a date 30 days after the date upon 
which the notice from the trustee or re¬ 
ceiver is received by the Commissioner: but 
the suspension under this sentence shall In 
no case be for a period in excess of two 
years. Claims for the deficiency and such 
interest, additional amounts and additions 
to the tax may be presented, for adjudica¬ 
tion in accordance with law, to the court 
before which the bankruptcy or receiver¬ 
ship proceeding is pending, despite the pend¬ 
ency of proceedings for the redetermination 
of the deficiency In pursuance of a petition 
to the Board; but no petition for any such 
redetermination shall be filed with the 
Board after the adjudication of bankruptcy 
or the appointment of the receiver. 

(b) Unpaid claims .—Any portion of the 
claim allowed in such bankruptcy or re¬ 
ceivership proceeding which is unpaid shall 
be paid by the taxpayer upon notice and 
demand from the collector after the termi¬ 
nation of such proceeding, and may be col¬ 
lected by distraint or proceeding in court 
within six years after termination of such 
proceeding. Extensions of time for such 
payment may be had in the same manner 
and subject to the same provisions and lim¬ 
itations as are provided in section 272 (J) 
and section 296 in the case of a deficiency in 
a tax imposed by this title. 

Art. 274-1. Bankruptcy and receiver - 
ship proceedings. —During a bankruptcy 
proceeding, or an equity receivership 
proceeding in either a Federal or a State 
court, the assets of the taxpayer are in 
general under the control of the court 
in which such proceeding is pending, 
and the collection of taxes cannot be 
made by distraining upon such assets. 
However, any assets which under appli¬ 
cable provisions of law are not under the 
control of the court may be subject to 
distraint. 

As used in these regulations the term 
bankruptcy proceeding” includes pro¬ 
ceedings under Chapters I to vn of the 


Bankruptcy Act, as amended, or under 
section 74, 75, 77, or 77B, or Chapters X 
to XIII, of such Act, as amended; and 
the term “adjudication of bankruptcy” 
includes, in addition to an adjudication 
in a proceeding under Chapters I to VTI, 
the approval of a petition as properly 
filed under section 77 or 77B or Chapter 
X by a court of competent jurisdiction 
or the filing of a petition under section 
74 or 75 or Chapters XI to XEH with a 
court of competent jurisdiction. 

A trustee in bankruptcy (including a 
trustee, receiver, debtor in possession, or 
other person designated as in control of 
the assets of a debtor in any bankruptcy 
proceeding by order of the court in 
which such proceeding is pending) or a 
receiver in any receivership proceeding 
is required to give notice in writing to 
the Commissioner of Internal Revenue 
in Washington. D. C., of the adjudica¬ 
tion of bankruptcy or the appointment 
of a receiver. (See section 274 (a) and 
article 275-1.) 

Collectors should, promptly after no¬ 
tice of outstanding liability against ^ 
taxpayer in any bankruptcy or receiver¬ 
ship proceedings, and in any event with¬ 
in the time limited by the appropriate 
provisions of the Bankruptcy Act, as 
amended, and the orders of the court 
in which such proceeding is pending, file 
claim covering such liability in the court 
in which such proceeding is pending. 
Such claim should be filed whether the 
unpaid taxes involved have been assessed 
or not, except in cases where the depart¬ 
mental instructions direct otherwise; 
for example, where the payment of the 
taxes is secured by a sufficient bond. 
Such claim should cover the amount rep¬ 
resented by the assessment, plus interest 
at the rate of 6 percent per annum for 
the period from the date of filing claim 
by the collector to the date of termina¬ 
tion of the bankruptcy or receivership 
proceeding or to the date of payment if 
payment is made in full prior to such 
termination. At the same time claim is 
filed with the bankruptcy or receiver¬ 
ship court, the collector will send notice 
and demand for payment to the tax¬ 
payer together with a copy of such 
claim. 

Under section 3466 of the Revised 
Statutes and section 3467 of the Revised 
Statutes, as amended (paragraphs 47 
and 48. respectively, of the Appendix to 
these regulations), and section 64 of the 
Bankruptcy Act, as amended, taxes are 
entitled to the priority over other claims 
therein stated and the trustee, receiver, 
debtor in possession, or other person 
designated as in control of the assets of 
the debtor by the court in which bank¬ 
ruptcy or receivership proceeding is 
pending, may be held personally liable 
for failure on his part to protect the 
priority of the Government respecting 
taxes of which he has notice. Bank¬ 
ruptcy courts have jurisdiction under 
the Bankruptcy Act, as amended, to de¬ 
termine all disputes regarding the 


amount and validity of taxes of a bank¬ 
rupt or of a debtor in a proceeding under 
the Bankruptcy Act, as amended. A 
bankruptcy or receivership proceeding 
does not discharge any portion of a 
claim of the United States for taxes ex¬ 
cept in the case of a proceeding under 
Chapter X of the Bankruptcy Act, as 
amended, and except to the extent 
which may be provided in a plan or ar¬ 
rangement duly effectuated in a bank¬ 
ruptcy proceeding; and any portion of 
a claim of the United States for taxes 
which has been allowed by the court in 
which the bankruptcy or receivership 
proceeding is pending and which remains 
unsatisfied after the termination of the 
bankruptcy or receivership proceeding 
shall be collected with interest as pro¬ 
vided in section 298. 

Art. 274-2. Immediate assessments in 
bankruptcy and receivership cases. —If 
the Commissioner has determined that a 
deficiency is due in respect of income tax 
and the taxpayer has filed a petition with 
the Board of Tax Appeals prior to the 
adjudication of bankruptcy or the ap¬ 
pointment of a receiver, the trustee, re¬ 
ceiver, debtor in possession, or other per¬ 
son designated as in control of the assets 
of the debtor by the court in which the 
bankruptcy or receivership proceeding is 
pending, may prosecute the taxpayer's 
appeal before the Board as to that par¬ 
ticular determination. No petition shall 
be filed with the Board for a redetermi¬ 
nation of the deficiency after the adjudi¬ 
cation of bankruptcy or the appointment 
of a receiver. 

Claim for the amount of a deficiency, 
even though pending before the Board 
for consideration, may be filed with the 
court in which the bankruptcy or receiv¬ 
ership proceeding is pending without 
awaiting final decision of the Board. In 
case of final decision of the Board before 
the termination of the bankruptcy, 
debtor, or receivership proceeding, a 
copy of the Board’s decision may be filed 
by the Commissioner with the court in 
which such proceeding is pending. 

While the Commissioner is required by 
section 274 to make immediate assess¬ 
ment of any deficiency, such assessment 
is not made as a jeopardy assessment 
within the meaning of section 273, and 
consequently the provisions of that sec¬ 
tion do not apply to any assessment made 
under section 274. Therefore, the no¬ 
tice of the deficiency provided for in sec¬ 
tion 273 (b) will not be mailed. Al¬ 
though such notice will not be issued, 
nevertheless a letter will be sent to the 
taxpayer, or to the trustee, receiver, 
debtor in possession, or other person 
designated by the court in which the 
bankruptcy or receivership proceeding is 
pending as in control of the assets of the 
debtor, notifying him in detail how the 
deficiency was computed, that he may 
furnish evidence showing wherein the 
deficiency is incorrect, and that upon re¬ 
quest he will be granted a hearing with 
respect to such deficiency. If after such 
evidence is submitted and hearing held 
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any adjustment appears necessary in the 
deficiency, appropriate action will be 
taken. A copy of the notification letter 
will be attached to the assessment list as 
the collector’s authority for filing claim 
in any bankruptcy or receivership pro¬ 
ceeding. 

If any portion of the claim allowed by 
the court in a bankruptcy or receivership 
proceeding remains unpaid after the ter¬ 
mination of such proceeding, the collec¬ 
tor will send notice and demand for 
payment thereof to the taxpayer. Such 
unpaid portion with interest as provided 
in section 298 may be collected from the 
taxpayer by distraint or proceeding in 
court within six years after the termina¬ 
tion of the bankruptcy or receivership 
proceeding. Extensions of time for the 
payment of such unpaid amount may be 
granted in the same manner and subject 
to the same provisions and limitations 
as provided in sections 272 (j) and 297. 
(See article 272-3.) 

This article deals only with immediate 
assessments provided for in section 274 
and the procedure in connection with 
such assessments. 4 

Sec. 275. Period of limitation upon assess¬ 
ment and collection. —Except as provided In 
section 276— 

(a) General rule. —The amount of income 
taxes imposed by this title shall be assessed 
within three years after the return was filed, 
and no proceeding in court without assess¬ 
ment for the collection of such taxes shall 
be begun after the expiration of such period. 

(b) Request for prompt assessment. —In 
the case of income received during the life¬ 
time of a decedent, or by his estate during 
the period of administration, or by a cor¬ 
poration. the tax shall be assessed, and any 
proceeding in court without assessment for 
the collection of such tax shall be begun, 
within eighteen months after written re¬ 
quest therefor (filed after the return is 
made) by the executor, administrator, or 
other fiduciary representing the estate of 
such decedent, or by the corporation, but 
not after the expiration of three years after 
the return was filed. This subsection shall 
not apply in the case of a corporation 
unless— 

(1) Such written request notifies the 
Commissioner that the corporation contem¬ 
plates dissolution at or before the expira¬ 
tion of such 18 months’ period; and 

(2) The dissolution is In good faith be¬ 
gun before the expiration of such 18 months’ 
period; and 

(3) The dissolution is completed. 

(c) Omission from gross income. —If the 
taxpayer omits from gross income an amount 
properly includible therein which is in ex¬ 
cess of 25 per centum of the amount of 
gross Income stated in the return, the tax 
may be assessed, or a proceeding in court 
for the collection of such tax may be begun 
without assessment, at any time within 5 
years after the return was filed. 

(d) Shareholders of foreign personal hold¬ 
ing companies. —If the taxpayer omits from 
gross income an amount properly includible 
therein under section 337 (b) (relating to 
the inclusion in the gross Income of United 
States shareholders of their distributive 
shares of the undistributed Supplement P 
net Income of a foreign personal holding 
company) the tax may be assessed, or a pro¬ 
ceeding in court for the collection of such 
tax may be begun without assessment, at 
any time within seven years after the return 
was filed. 

(e) Distributions in liquidation to share¬ 
holders. —If the taxpayer omits from gross 


income an amount properly includible there¬ 
in under section 115 (c) as an amount dis¬ 
tributed In liquidation of a corporation, 
other than a foreign personal holding com¬ 
pany. the tax may be assessed, or a pro¬ 
ceeding in court for the collection of such 
tax may be begun without assessment, at 
any time within four years after the return 
was filed. 

(/) For the purposes of subsections (a), 
(b), (c), (d), and (e), a return filed before 
the last day prescribed by law for the filing 
thereof shall be considered as filed on such 
last day. 

( g) Corporation and shareholder. —If a 
corporation makes no return of the tax im¬ 
posed by this title, but each of the share¬ 
holders includes in his return his distribu¬ 
tive share of the net income of the corpora¬ 
tion. then the tax of the corporation shall 
be assessed within four years after the last 
date on which any such shareholder’s return 
was filed. 

Sec. 276. Same — Exceptions. — (a) False re¬ 
turn or no return. —In the case of a false 
or fraudulent return with intent to evade 
tax or of a failure to file a return the tax 
may be assessed, or a proceeding in court 
for the collection of such tax may be begun 
without assessment, at any time. 

(b) Waiver. —Where before the expiration 
of the time prescribed in section 275 for 
the assessment of the tax, both the Com¬ 
missioner and the taxpayer have consented 
in writing to its assessment after such time, 
the tax may be assessed at any time prior 
to the expiration of the period agreed upon. 
The period so agreed upon may be extended 
by subsequent agreements in writing made 
before the expiration of the period previ¬ 
ously agreed upon. 

(c) Collection after assessment. —Where 
the assessment of any income tax imposed 
by this title has been made within the period 
of limitation properly applicable thereto, 
such tax may be collected by distraint or by 
a proceeding in court, but only if begun (1) 
within six years after the assessment of the 
tax, or (2) prior to the expiration of any 
period for collection agreed upon in writing 
by the Commissioner and the taxpayer be¬ 
fore the expiration of such six-year period. 
The period so agreed upon may be extended 
by subsequent agreements in writing made 
before the expiration of the period previ¬ 
ously agreed upon. 

Sec. 277. Suspension of running of statute .—- 
The running of the statute of limitations 
provided in section 275 or 276 on the making 
of assessments and the beginning of dis¬ 
traint or a proceeding in court for collection, 
in respect of any deficiency, shall (after the 
mailing of a notice under section 272 (a)) 
be suspended for the period during which 
the Commissioner is prohibited from mak¬ 
ing the assessment or beginning distraint or 
a proceeding in court (and in any event, if 
a proceeding in respect of the deficiency is 
placed on the docket of the Board, until the 
decision of the Board becomes final), and 
for sixty days thereafter. 

Art. 275-1. Period of limitation upon 
assessment of tax. —The amount of in¬ 
come tax imposed by the Act must be 
assessed within three years after the re¬ 
turn was filed. For the purposes of sub¬ 
sections (a), (b), (c). (d), and (e) of 
section 275, a return filed before the last 
day prescribed by law for the filing 
thereof shall be considered as filed on 
such last day. Exceptions to the period 
of limitation stated in this paragraph 
(other than those provided for elsewhere 
than in the internal revenue laws) are 
as follows: 

(1) In the case of income received 
during the lifetime of a decedent or by 
his estate during the period of adminis¬ 
tration, or by a corporation contemplat¬ 


ing dissolution, the tax shall be assessed 
within 18 months after written request 
therefor by the fiduciary or legal repre¬ 
sentative of the estate of the decedent 
or by the corporation, but not after the 
expiration of 3 years after the return 
was filed. The effect of this provision is 
to limit the period in which the Com¬ 
missioner may' assess the tax in such 
cases to a period of 18 months from the 
date the request is filed, even though 
more than 18 months still remain of the 
regular 3-year period in which the as¬ 
sessment may under ordinary circum¬ 
stances be made. The request, in order 
to be effective, must be made after the 
return is filed and must be in such lan¬ 
guage as to make it clear to the Com¬ 
missioner that it is desired to take ad¬ 
vantage of the provisions of section 275 
(b). In the case of a corporation the 
18-month period of limitation shall not 
apply unless— 

(a) the written request notifies the 
Commissioner that the corporation con¬ 
templates dissolution at or before the ex¬ 
piration of such period, 

(b) the dissolution is in good faith 
begun before the expiration of such pe¬ 
riod, and 

(c) the dissolution so begun is com¬ 
pleted either before or after the expira¬ 
tion of such 18-month period. 

Such a request does not have the effect 
of extending the regular period of lim¬ 
itation even though the request is made 
less than 18 months before the expira¬ 
tion of the regular period of limitation. 

(2) If a corporation makes no income 
tax return under the Act, but each of 
the shareholders includes in his personal 
return his distributive share of the net 
income of the corporation, the tax of the 
corporation shall be assessed within four 
years after the last date on which any 
such shareholder’s return was filed. 

(3) In the case of a false or fraudu¬ 
lent return with intent to evade tax, the 
tax may be assessed at any time after 
such false or fraudulent return is filed. 

(4) If there is omitted from the gross 
income stated in the return an amount 
properly includible therein which is in 
excess of 25 percent of the gross income 
so stated, the tax may be assessed at any 
time within five years after the return 
was filed. 

(5) In the event the taxpayer fails to 
file a return, the amount of tax due may 
be assessed at any time after the date 
prescribed for filing the return. (But 
see paragraph (2) of this article.) 

(6) If the taxpayer omits from gross 
income an amount properly includible 
therein under section 337 (b) as his dis¬ 
tributive share of the undistributed Sup¬ 
plement P net income of a foreign per¬ 
sonal holding company, the tax may be 
assessed at any time within seven years 
after the return was filed. 

(7) If the taxpayer omits from gross 
income an amount properly includible 
therein under section 115 (c) as an 
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amount distributed in liquidation of a 
corporation, other than a foreign per¬ 
sonal holding company, the tax may 
be assessed at any time within four 
years after the return was filed. 

(8) If before the expiration of the 
time prescribed in section 275 for the 
assessment of the tax the Commissioner 
and the taxpayer have consented in 
writing to the assessment of the tax 
after such time, the tax may be assessed 
at any time prior to the expiration of 
the period agreed upon. The period 
agreed upon may be extended by sub¬ 
sequent agreements in writing made be¬ 
fore the expiration of the period pre¬ 
viously agreed upon. 

(9) If a notice of a deficiency has 
been mailed to the taxpayer under the 
provisions of section 272 (a), then the 
running of the statute of limitations on 
assessment of any deficiency shall be 
suspended for the period during which 
the Commissioner is prohibited from 
making the assessment (and in any 
event, if a proceeding in respect of the 
deficiency is placed on the docket of the 
Board, until the decision of the Board 
becomes final >, and for 60 days there¬ 
after. If the Commissioner mails to a 
taxpayer a notice of deficiency within 
the statutory period of limitation and 
the taxpayer does not appeal therefrom 
to the Board, the notice of deficiency so 
given does not suspend the running of 
the period of limitation on assessment 
for the purpose of any additional defi¬ 
ciency shown to be due in a subsequent 
deficiency notice. 

(10) In a bankruptcy or receivership 
proceeding the running of the statute 
of limitations on the making of assess¬ 
ments is suspended from the date of 
adjudication in bankruptcy or the date 
of the appointment of a receiver, as the 
case may be. to a date 30 days after 
the date upon which the notice pro¬ 
vided for in section 274 (a) is received 
by the Commissioner in Washington, 
D. C., but in no case shall the suspen¬ 
sion be for a period in excess of two 
years. See section 274 (a) and articles 
274-1 and 274-2. 

With respect to the period of limita¬ 
tion for assessing the amount of the 
liability of a transferee of property, or 
for assessing the amount of the liability 
of a fiduciary under section 3467 of the 
Revised Statutes, as amended (para¬ 
graph 48 of the Appendix to these regu¬ 
lations), see section 311. 

Art. 275-2. Period of limitation upon 
collection of tax.— In the case of the in¬ 
come taxes imposed by the Act, a pro¬ 
ceeding in court without assessment for 
the collection of such tax must be begun 
within three years after the return was 
filed. 

The exceptions to the period of limi¬ 
tation upon collection of the tax with¬ 
out assessment stated in the preceding 
paragraph are as follows: 


(1) In the case of income received 
during the lifetime of a decedent or by 
his estate during the period of adminis¬ 
tration, or by a corporation, a proceed¬ 
ing in court for the collection of the tax 
without assessment must be begun 
within 18 months after a written request 
therefor by the executor, administrator, 
or other fiduciary representing the 
estate of the decedent or by the corpo¬ 
ration, but not after the expiration of 3 
years after the return was filed. Such a 
request does not have the effect of ex¬ 
tending the regular period of limitation 
within which a proceeding in court 
without assessment may be begun, even 
though the request is made less than 18 
months before the expiration of the reg¬ 
ular period of limitation, nor is it of any 
effect if made before the return is filed. 
In the case of a corporation the condi¬ 
tions stated in (a), (b), and <c) of para¬ 
graph (1) of article 275-1 also must be 
met. 

(2) A proceeding in court for the col¬ 
lection of the tax without assessment 
may be begun at any time— 

(a) In case the taxpayer files a false 
or fraudulent return with intent to 
evade tax; and 

(b) In case the taxpayer failed to file 
a return. 

(3) If there is omitted from the gross 
'income stated in the return an amount 
properly includible therein which is in 
excess of 25 percent of the gross income 
so stated, a proceeding in court for the 
collection of the tax may be begun with¬ 
out assessment at any time within five 
years after the return was filed. 

(4) If the taxpayer omits from gross 
income an amount properly includible 
therein under section 337 (b) as his dis¬ 
tributive share of the undistributed Sup¬ 
plement P net income of a foreign per¬ 
sonal holding company, a proceeding in 
court for the collection of the tax may 
be begun without assessment at any time 
within seven years after the return was 
filed. 

(5) If the taxpayer omits from gross 
income an amount properly includible 
therein under section 115 (c) as an 
amount distributed in liquidation of a 
corporation, other than a foreign per¬ 
sonal holding company, a proceeding in 
court for the collection of the tax may 
be begun without assessment at any 
time within four years after the return 
was filed. 

In any case in which the tax has been 
assessed within the statutory period of 
limitation properly applicable thereto, a 
proceeding in court or distraint for the 
collection of such tax may be begun 
within six years after the assessment 
thereof, or prior to the expiration of any 
period for collection agreed upon in 
writing by the Commissioner and the 
taxpayer before the expiration of such 
6-year period. The period so agreed 
upon may be extended by subsequent 


agreements In writing made before the 
expiration of the period previously 
agreed upon. In determining the run¬ 
ning of the statute of limitations in re¬ 
spect of distraint, the distraint shall be 
held to have been begun, in the case of 
personal property, on the date on which 
the levy upon such property is made, or, 
in the case of real property, on the date 
on which notice of the time and place of 
sale is given to the person whose estate 
it is proposed to sell. 

If a notice of a deficiency has been 
mailed to the taxpayer under the pro¬ 
visions of section 272 (a) (see article 
272-1), then the running of the statute 
of limitations on the beginning of dis¬ 
traint after assessment, or on the be¬ 
ginning of a proceeding in court after 
assessment or without assessment, in 
respect of any deficiency, shall be sus¬ 
pended for the period during which the 
Commissioner is prohibited from begin¬ 
ning such distraint or proceeding in 
court (and in any event, if a proceeding 
in respect of the deficiency is placed on 
the docket of the Board, until the deci¬ 
sion of the Board becomes final), and 
for 60 days thereafter. 

With respect to the period of limita¬ 
tion upon the collection of the tax on 
unpaid claims in bankruptcy or receiver¬ 
ship proceedings, see section 274 (b> and 
article 274-2. 

CHAPTER XXXI 

Interest and Additions to Tax 

Supplement M—Interest and Additions 
to the Tax 

Sec. 291. Failure to file return .—In case 
of any failure to make and file return re¬ 
quired by this title, within the time pre¬ 
scribed by law or prescribed by the Commis¬ 
sioner In pursuance of law. unless it ib 
shown that such failure Is due to reasonable 
cause and not due to willful neglect, there 
shall be added to the tax: 5 per centum if 
the failure Is for not more than thirty days 
with an additional 5 per centum for each 
additional thirty days or fraction thereof 
during which such failure continues, not ex¬ 
ceeding 25 per centum in the aggregate. 
The amount so added to any tax shall be col¬ 
lected at the same time and in the same 
manner and as a part of the tax unless the 
tax has been paid before the discovery of 
the neglect, in which case the amount so 
added shall be collected in the same manner 
as the tax. The amount added to the tax 
under this section shaU be in lieu of the 25 
per centum addition to the tax provided in 
section 3176 of the Revised Statutes, as 
amended. 

Art. 291-1. Addition to the tax in case 
of failure to file return. —In case of fail¬ 
ure to make and file a return required 
by Title I within the prescribed time, a 
certain percent of the amount of the 
tax is added to the tax unless the return 
is later filed and failure to file the re¬ 
turn within the prescribed time is shown 
to the satisfaction of the Commissioner 
to be due to reasonable cause and not 
to willful neglect. The amount to be 
added to the tax is 5 percent if the 
failure is for not more than 30 days, with 
an additional 5 percent for each addi- 
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tional 30 days or fraction thereof during 
which failure continues, not to exceed 25 
percent in the aggregate. Two classes of 
delinquents are subject to this addition 
to the tax: 

(a) Those who do not file returns and 
for whom returns are made by a col¬ 
lector, a deputy collector, or the Com¬ 
missioner, and 

<b) Those who file tardy returns and 
are unable to show reasonable cause for 
the delay. 

A taxpayer who files a tardy return 
and wishes to avoid the addition to the 
tax for delinquency must make an af¬ 
firmative showing of all facts alleged 
as a reasonable cause for failure to file 
the return on time in the form of an 
affidavit which should be attached to 
the return. If such an affidavit is fur¬ 
nished with the return or upon the col¬ 
lector’s demand, the collector, unless 
otherwise directed by the Commissioner, 
will forward the affidavit with the re¬ 
turn, and, if the Commissioner deter¬ 
mines that the delinquency was due to 
a reasonable cause, and not to willful 
neglect, the addition to the tax will not 
be assessed. If the taxpayer exercised 
ordinary business care and prudence and 
was nevertheless unable to file the re¬ 
turn within the prescribed time, then 
the delay is due to a reasonable cause. 

If the addition to the tax for delin¬ 
quency in filing the return has been 
added, the amount so added shall be 
collected in the same manner as the 
tax. 

For addition to the tax in case of a 
deficiency due to fraud with intent to 
evade tax. see section 293. As to the 
making of returns for taxpayers by 
collectors or the Commissioner in the 
case of delinquency in filing a return, or 
in the case of a false or fraudulent re¬ 
turn, see section 3176 of the Revised 
Statutes, as amended (paragraph 65 of 
the Appendix to these regulations). 

Sec. 292. Interest on deficiencies .—Interest 
upon the amount determined as a deficiency 
shall be assessed at the same time as the 
deficiency, shall be paid upon notice and 
demand from the collector, and shall be 
coUected as a part of the tax. at the rate 
of 6 per centum per annum from the date 
prescribed for the payment of the tax (or, 
if the tax is paid in installments, from the 
date prescribed for the payment of the first 
installment) to the date the deficiency is 
assessed, or, in the case of a waiver under 
section 272 (d). to the thirtieth day after 
the filing of such waiver or to the date the 
deficiency is assessed whichever is the earlier. 

Sec. 293. Additions to the tax in case of 
deficiency. —(a) Negligence .—If any part of 
any deficiency is due to negligence, or in¬ 
tentional disregard of rules and regulations 
but without intent to defraud. 6 per centum 
of the total amount of the deficiency (in 
addition to such deficiency) shall be as¬ 
sessed. collected, and paid in the same man¬ 
ner as if it were a deficiency, except that 
the provisions of section 272 (i), relating to 
the prorating of a deficiency, and of section 
292, relating to interest on deficiencies, shall 
not be applicable. 

(b) Fraud .—If any part of any deficiency 
is due to fraud with intent to evade tax, 
then 50 per centum of the total amount of 
the deficiency (in addition to such defi¬ 


ciency) shall be so assessed. coUected. and 
paid, in lieu of the 50 per centum addition 
to the tax provided in section 3176 of the 
Revised Statutes, as amended. 

Sec. 294. Additions to the tax in oase of 
nonpayment. —(a) Tax shown on return .— 

(1) General rule .—Where the amount deter¬ 
mined by the taxpayer as the tax Imposed 
by this title, or any Installment thereof, or 
any part of such amount or installment. Is 
not paid on or before the date prescribed 
for its payment, there shall be collected as 
a part of the tax, Interest upon such unpaid 
amount at the rate of 6 per centum per 
annum from the date prescribed for its pay¬ 
ment untU it Is paid. 

(2) If extension granted .—Where an ex¬ 
tension of time for payment of the amount 
so determined as the tax by the taxpayer, or 
any installment thereof, has been granted, 
and the amount the time for payment of 
which has been extended, and the Interest 
thereon determined under section 295, Is not 
paid in full prior to the expiration of the 
period of the extension, then, in lieu of the 
interest provided for in paragraph (1) of 
this subsection, interest at the rate of 6 per 
centum per annum shall be collected on 
such unpaid amount from the date of the 
expiration of the period of the extension 
untU it is paid. 

(b) Deficiency .—Where a deficiency, or any 
Interest or additional amounts assessed in 
connection therewith under section 292, or 
under section 293. or any addition to the 
tax in case of delinquency provided for in 
section 291. is not paid in full within ten 
days from the date of notice and demand 
from the collector, there shall be collected 
as part of the tax. interest upon the unpaid 
amount at the rate of 6 per centum per 
annum from the date of such notice and 
demand until it is paid. If any part of a 
deficiency prorated to any unpaid install¬ 
ment under section 272 (i) is not paid in 
full on or before the date prescribed for the 
payment of such installment, there shall be 
collected as part of the tax interest upon 
the unpaid amount at the rate of 6 per 
centum per annum from such date until 
it is paid. 

(c) Filing of jeopardy bond .—If a bond Is 
filed, as provided in section 273, the provi¬ 
sions of subsection (b) of this section shall 
not apply to the amount covered by the bond. 

6 ec. 295. Time extended for payment of tax 
shown on return .—If the time for payment 
of the amount determined as the tax by the 
taxpayer, or any installment thereof, is ex¬ 
tended under the authority of section 56 (c), 
there shall be collected as a part of such 
amount. Interest thereon at the rate of 6 
per centum per annum from the date when 
such payment should have been made If no 
extension had been granted, until the ex¬ 
piration of the period of the extension. 

Sec. 296. Time extended for payment of 
deficiency .—If the time for the payment of 
any part of a deficiency is extended, there 
shall be collected, as a part of the tax, In¬ 
terest on the part of the deficiency the time 
for payment of which is so extended, at the 
rate of 6 per centum per annum for the 
period of the extension, and no other inter¬ 
est shall be collected on such part of the 
deficiency for such period. If the part of 
the deficiency the time for payment of which 
is so extended is not paid in accordance with 
the terms of the extension, there shall be col¬ 
lected. as a part of the tax. Interest on such 
unpaid amount at the rate of 6 per centum 
per annum for the period from the time fixed 
by the terms of the extension for its pay¬ 
ment until it is paid, and no other Interest 
shall be collected on such unpaid amount 
for such period. 

Sec. 297. Interest in case of jeopardy as¬ 
sessments .—In the case of the amount col¬ 
lected under section 273 (1) there shall be 
collected at the same time as such amount, 
and as a part of the tax. interest at the rate 
of 6 percentum per annum upon such 
amount from the date of the Jeopardy notice 
and demand to the date of notice and de¬ 
mand under section 273 (i), or, in the case 


of the amount collected in excess of. the 
amount of the Jeopardy assessment, interest 
as provided in section 292. If the amount 
included in the notice and demand from 
the collector under section 273 (I) Is not 
paid in full within ten days after such no¬ 
tice and demand, then there shall be col¬ 
lected. as part of the tax. interest upon the 
unpaid amount at the rate of 8 per centum 
per annum from the date of such notice and 
demand until It is paid. 

Sec. 298. Bankruptcy and receiverships. — 
If the unpaid portion of the claim allowed In 
a bankruptcy or receivership proceeding, as 
provided In section 274. is not paid in full 
within ten days from the date of notice anci 
demand from the collector, then there shall 
be collected as a part of such amount inter¬ 
est upon the unpaid portion thereof at the 
rate of 6 per centum per annum from the 
date of such notice and demand until pay¬ 
ment. 

Bec. 299. Removal of property or depar¬ 
ture from United States. — For additions to 
tax in case of leaving the United States or 
concealing property in such manner as to 
hinder collection of the tax, see section 146. 

CHAPTER xxxn 

Claims Against Transferees and 
Fiduciaries 

Supplement N—Claims Against Trans 
ferees and Fiduciaries 

Sec. 311. Transferred assets. — (a) Method 
of collection. —The amounts of the follow¬ 
ing liabilities shall, except as hereinafter in 
this section provided, be assessed, collected, 
and paid in the same manner and subject 
to the same provisions and limitations a.\ 
in the case of a deficiency in a tax im¬ 
posed by this title (Including the provisions 
In case of delinquency in payment after 
notice and demand, the provisions authoriz¬ 
ing distraint and proceedings in court for 
collection, and the provisions prohibiting 
claims and suits for refunds): 

(1) Transferees. — The liability, at law or 
in equity, of a transferee of property of a 
taxpayer, in respect of the tax (Including 
interest, additional amounts, and additions 
to the tax provided by law) imposed upon 
the taxpayer by this title. 

(2) Fiduciaries. — The liability of a fiduci¬ 
ary under section 3467 of the Revised Stat 
utes in respect of the payment of any such 
tax from the estate of the taxpayer. 

Any such liability may be either as to the 
amount of tax shown on the return or as 
to any deficiency In tax. 

(b) Period of limitation. — The period of 
limitation for assessment of any such lia¬ 
bility of a transferee or fiduciary shall be 
as follows: 

(1) In the case of the liability of an 
initial transferee of the property of the 
taxpayer, — within one year after the expira¬ 
tion of the period of limitation for assess¬ 
ment against the taxpayer: 

(2) In the case of the liability of a trans¬ 
feree of a transferee of the property of the 
taxpayer,—within one year after the ex¬ 
piration of the period of limitation for 
assessment against the preceding transferee, 
but only if within three years after the 
expiration of the period of limitation for 
assessment against the taxpayer; — 

except that if before the expiration of the 
period of limitation for the assessment of 
the liability of the transferee, a court pro¬ 
ceeding for the collection of the tax or 
liability in respect thereof has been begun 
against the taxpayer or last preceding tran^ 
ferec. respectively, — then the period of limi¬ 
tation for assessment of the liability of the 
transferee shall expire one year after the 
return of execution in the court proceeding 

(3) In the case of the liability of a fidu¬ 
ciary, — not later than one year after the 
liability arises or not later than the expira¬ 
tion of the period for collection of the tax 
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in respect of which such liability arises, 
whichever is the later; 

(4) Where before the expiration of the 
time prescribed in paragraph (1). (2), or 
(3) for the assessment of the liability, both 
the Commissioner and the transferee or 
fiduciary have consented in writing to its 
assessment after such time, the liability may 
be assessed at any time prior to the expira¬ 
tion of the period agreed upon. The period 
so agreed upon may be extended by subse¬ 
quent agreements in writing made before 
the expiration of the period previously 
agreed upon. 

(c) Period fen assessment against tax¬ 
payer .—For the purposes of this section, if 
the taxpayer Is deceased, or in the case of a 
corporation, has terminated its existence, the 
period of limitation for assessment against 
the taxpayer shall be the period that would 
be in effect had death or termination of 
existence not occurred. 

( d) Suspension of running of statute of 
limitations .—The running of the statute of 
limitations upon the assessment of the lia¬ 
bility of a transferee or fiduciary shall, sifter 
the mailing to the transferee or fiduciary of 
the notice provided for in section 272 (a), 
be suspended for the period during which 
the Commissioner is prohibited from mak¬ 
ing the assessment in respect of the liability 
of the transferee or fiduciary (and in any 
event, If a proceeding in respect of the lia¬ 
bility is placed on the docket of the Board, 
until the decision of the Board becomes 
final), and for sixty days thereafter. 

(e) Address for notice of liability .—In the 
absence of notice to the Commissioner under 
section 312 (b) of the existence of a fidu¬ 
ciary relationship, notice of liability enforce¬ 
able under this section in respect of a tax 
Imposed by this title, if mailed to the per¬ 
son subject to the liability at his last known 
address, shall be sufficient for the purposes 
of this title even if such person is deceased, 
or is under a legal disability, or, in the case 
of a corporation, has terminated its 
existence. 

(/) Definition of ,, transferee , \—As used in 
this section, the term ‘ transferee" includes 
heir, legatee, devisee, and distributee. 

Art. 3X1-1. Claims in cases of trans¬ 
ferred assets .—The amount for which a 
transferee of the property of a taxpayer 
is liable, at law or in equity, and the 
amount of the personal liability of a 
fiduciary under section 3467 of the Re¬ 
vised Statutes, as amended, in respect 
of any income tax imposed by the Act 
(paragraph 48 of the Appendix to these 
regulations), whether shown on the re¬ 
turn of the taxpayer or determined as a 
deficiency in the tax, shall be assessed 
against such transferee or such fiduciary, 
as the case may be, and collected and 
paid in the same manner and subject 
to the same provisions and limitations 
as in the case of a deficiency in a tax 
imposed by the Act, except as herein¬ 
after provided. The provisions relating 
to delinquency in payment after notice 
and demand and the amount of inter¬ 
est attaching because of such delin¬ 
quency, the authorization of distraint 
and proceedings in court for collection, 
the prohibition of claims for abatement 
and claims and suits for refund, the fil¬ 
ing of a petition with the Board of Tax 
Appeals, and the filing of a petition for 
review of the Board’s decision, are in¬ 
cluded in the sections and articles re¬ 
lating to deficiencies in tax imposed by 
Title I. 

The term “transferee” as used in this 
article includes an heir, legatee, devisee, 


distributee of an estate of a deceased 
person, the shareholder of a dissolved 
corporation, the assignee or donee of an 
insolvent person, the successor of a cor¬ 
poration, a party to a reorganization as 
defined in section 112, and all other 
classes of distributees. 

The period of limitation for assess¬ 
ment of the liability of a transferee or 
of a fiduciary, referred to in the first 
paragraph of this article, is as follows: 

(1) In the case of the liability of an 
initial transferee of the property of the 
taxpayer one year after the expiration 
of the period of limitation for assess¬ 
ment against the taxpayer (see sections 
275-277); 

(2) In the case of the liability of a 
transferee of a transferee of the prop¬ 
erty of the taxpayer, one year after the 
expiration of the period of limitation for 
assessment against the preceding trans¬ 
feree, or three years after the expiration 
of the period of limitation for assess¬ 
ment against the taxpayer, whichever of 
the two periods (the 1-year period or 
the 3-year period) first expires; 

(3) If a court proceeding against the 
taxpayer or last preceding transferee 
for the collection of the tax or liability 
in respect thereof, respectively, has been 
begun within the period of limitation for 
the bringing of such proceeding, then 
within one year after thfe return of exe¬ 
cution in such proceeding; and 

(4) In the case of the liability of a 
fiduciary, not later than one year after 
the liability arises or not later than the 
expiration of the period for collection of 
the tax in respect of which such liability 
arises, whichever is the later. 

(5) If before the expiration of the 
time prescribed in section 311 (b) (1), 
(2) or (3) for the assessment of the lia¬ 
bility of a transferee or fiduciary, both 
the Commissioner and the transferee or 
fiduciary have consented in writing to 
the assessment of the liability after such 
time, the liability may be assessed at any 
time prior to the expiration of the 
period agreed upon. The period so 
agreed upon may be extended by subse¬ 
quent agreements in writing made before 
*the expiration of the period previously 
agreed upon. 

For the purpose of determining the 
period of limitation for assessment 
against a transferee or a fiduciary, if the 
taxpayer is deceased, or. in the case of a 
corporation, has terminated its exist¬ 
ence, the period of limitation for assess¬ 
ment against the taxpayer shall be the 
period that would be in effect had the 
death or termination of existence not 
occurred. 

If a notice of the liability of a trans¬ 
feree or the liability of a fiduciary has 
been mailed to such transferee or to such 
fiduciary under the provisions of section 
272 (a), then the running of the statute 
of limitations shall be suspended for the 
period during which the Commissioner is 
prohibited from making the assessment 


in respect of the liability of the trans¬ 
feree or fiduciary (and in any event, if 
a proceeding in respect of the liability is 
placed on the docket of the Board, until 
the decision of the Board becomes final 4 , 
and for 60 days thereafter. 

Sec. 312. Notice of fiduciary relationship .— 

(a) Fiduciary of taxpayer . — Upon notice to 
the Commissioner that any person is acting 
in a fiduciary capacity such fiduciary shall 
assume the powers, rights, duties, and privi¬ 
leges of the taxpayer In respect of a tax 
imposed by this title (except as otherwise 
specifically provided and except that the tax 
shall be collected from the estate of the tax¬ 
payer), until notice is given that the 
fiduciary capacity has terminated. 

( b ) Fiduciary of transferee .— Upon notice 
to the Commissioner that any person is act¬ 
ing in a fiduciary capacity for a person sub¬ 
ject to the liability specified in section 311, 
the fiduciary shall assume, on behalf of such 
person, the powers, rights, duties, and privi¬ 
leges of such person under such section 
(except that the liability shall be collected 
from the estate of such person), until notice 
is given that the fiduciary capacity has ter¬ 
minated. 

(c) Manner of notice .—Notice under sub¬ 
section (a) or (b) shall be given in accord¬ 
ance with regulations prescribed by the Com¬ 
missioner with the approval of the Secretary. 

Art. 312-1. Fiduciaries. — As soon as 
the Commissioner receives notice that a 
person is acting in a fiduciary capacity, 
such fiduciary must, except as other¬ 
wise specifically provided, assume t,he 
powers, rights, duties, and privileges 
of the taxpayer with respect to in¬ 
come tax imposed by Title I. If the per¬ 
son is acting as a fiduciary for a trans¬ 
feree or other person subject to the lia¬ 
bility specified in section 311, such 
fiduciary is required to assume the 
powers, rights, duties, and privileges of 
the transferee or other person under 
that section. The amount of the tax or 
liability is ordinarily not collectible from 
the personal estate of the fiduciary but 
is collectible from the estate of the tax¬ 
payer or from the estate of the trans¬ 
feree or other person subject to the lia¬ 
bility specified in section 311. The “no¬ 
tice to the Commissioner” provided for 
in section 312 shall be a written notice 
signed by the fiduciary and filed with 
the Commissioner. The notice must 
state the name and address of the per¬ 
son for whom the fiduciary is acting, 
and the nature of the liability of such 
person; that is, whether it is a liability 
for tax, and, if so, the year or years in¬ 
volved, or a liability at law or in equity 
of a transferee of property of a tax¬ 
payer, or a liability of a fiduciary under 
section 3467 of the Revised Statutes, as 
amended (paragraph 48 of the Appendix 
to these regulations), in respect of the 
payment of any tax from the estate of 
the taxpayer. Any such written notice 
which has been filed with the Commis¬ 
sioner since the enactment of the Reve¬ 
nue Act of 1926 shall be considered as 
sufficient notice to the Commissioner 
within the meaning of section 312. Un¬ 
less there is already on file with the 
Commissioner satisfactory evidence of 
the authority of the fiduciary to act for 
such person in a fiduciary capacity, such 
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evidence must be filed with and made a 
part of the notice. If the fiduciary ca¬ 
pacity exists by order of court, a certified 
copy of the order may be regarded as 
such satisfactory evidence. When the 
fiduciary capacity has terminated, the 
fiduciary in order to be relieved of any 
further duty or liability as such, must 
file with the Commissioner written no¬ 
tice that the fiduciary capacity has ter¬ 
minated as to him, accompanied by sat¬ 
isfactory evidence of the termination of 
the fiduciary capacity. The notice of 
termination should state the name and 
address of the person, if any. who has 
been substituted as fiduciary. 

If the notice of the fiduciary capacity 
described in the preceding paragraph is 
not filed with the Commissioner prior 
to the sending of notice of a deficiency 
by registered mail to the last known ad¬ 
dress of the taxpayer (see section 272 
(a)), or the last known address of the 
transferee or other person subject to lia¬ 
bility (see section 311), no notice of the 
deficiency will be sent to the fiduciary. 
In such a case the sending of the notice 
to the last known address of the tax¬ 
payer, transferee, or other person, as 
the case may be, will be a sufficient 
compliance with the requirements of the 
Act, even though such taxpayer, trans¬ 
feree, or other person is deceased, or is 
under a legal disability, or, in the case 
of a corporation, has terminated its ex¬ 
istence. Under such circumstances if no 
petition is filed with the Board of Tax 
Appeals before the expiration of 90 days 
from the sending of the notice to the 
taxpayer, transferee, or other person, the 
tax, or liability under section 311, will 
be assessed immediately upon the ex¬ 
piration of such 90-day period, and de¬ 
mand for payment will be made by the 
collector. The term "fiduciary” is de¬ 
fined in section 901 (a) (6) to mean a 
guardian, trustee, executor, administra¬ 
tor, receiver, conservator, or any person 
acting in any fiduciary capacity for any 
person. 

This article, relating to the provisions 
of section 312, shall not be taken to 
abridge in any way the powers and 
duties of fiduciaries provided for in other 
sections of the Act. 

CHAPTER XXXIII 

Overpayments 

Supplement O—Overpayments 

Sec. 321. Overpayment of installment .— 
If the taxpayer has paid as an installment 
of the tax more than the amount deter¬ 
mined to be the correct amount of such 
installment, the overpayment shall be cred¬ 
ited against the unpaid installments, if any. 
If the amount already paid, whether or not 
on the basis of Installments, exceeds the 
amount determined to be the correct amount 
of the tax. the overpayment shall be cred¬ 
ited or refunded as provided in section 322. 

Sec. 322. Refunds and credits. —(a) Au¬ 
thorization .—Where there has been an over¬ 
payment of any tax imposed by this title, 
the amount of such overpayment shall be 
credited against any income, war-profits, or 
excess-profits tax or Installment thereof then 
due from the taxpayer, and any balance shall 
be refunded Immediately to the taxpayer. 


(b) Limitation cm allowance. —(1) Period 
of limitation —Unless a claim for credit or 
refund Is filed by the taxpayer within three 
years from the time the return was filed by 
the taxpayer or within two years from the 
time the tax was paid, no credit or refund 
shall be allowed or made after the expira¬ 
tion of whichever of such periods expires the 
later. If no return is filed by the taxpayer, 
then no credit or refund shall be allowed 
or made after two years from the time the 
tax was paid, unless before the expiration 
of such period a claim therefor is filed by 
the taxpayer. 

(2) Limit on amount of credit or re¬ 
fund. —The amount of the credit or refund 
shall not exceed the portion of the tax paid 
during the three years immediately preced¬ 
ing the filing of the claim, or. if no claim 
was filed, then during the three years im¬ 
mediately preceding the allowance of the 
credit or refund. 

(c) Effect of petition to Board. —If the 
Commissioner has mailed to the taxpayer a 
notice of deficiency under section 272 (a) 
and if the taxpayer files a petition with the 
Board of Tax Appeals within the time pre¬ 
scribed in such subsection, no credit or re¬ 
fund in respect of the tax for the taxable 
year in respect of which the Commissioner 
has determined the deficiency shall be al¬ 
lowed or made and no suit by the taxpayer 
for the recovery of any part of such tax 
shall be instituted in any court except— 

(1) As to overpayments determined by a 
decision of the Board which has become 
final; and 

(21 As to any amount collected in excess 
of an amount computed In accordance with 
the decision of the Board which has become 
final; and 

(3) As to any amount collected after the 
period of limitation upon the beginning of 
distraint or a proceeding In court for col¬ 
lection has expired; but In any such claim 
for credit or refund or in any such suit for 
refund the decision of the Board which has 
become final, as to whether such period has 
expired before the notice of deficiency was 
mailed, shall be conclusive. 

( d ) Overpayment found by Board. —If the 
Board finds that there is no deficiency and 
further finds that the taxpayer has made an 
overpayment of tax In respect of the taxable 
year in respect of which the Commissioner 
determined the deficiency, the Board shall 
have Jurisdiction to determine the amount 
of such overpayment, and such amount shall, 
when the decision of the Board has become 
final, be credited or refunded to the taxpayer. 
No such credit or refund shall be made of 
any portion of the tax unless the Board de¬ 
termines as part of Its decision that such 
portion was paid (1) within three years 
before the filing of the claim or the filing 
of the petition, whichever Is earlier, or (2) 
after the mailing of the notice of deficiency. 

( e) Tax withheld at source. —For refund 
or credit in case of excessive withholding at 
the source, see section 143 (f). 

Art. 322-1. Authority for abatement, 
credit > and refund of for.—Authority for 
the credit and refund of any overpay¬ 
ment of any income tax imposed by 
Title I is contained in section 322. 

Section 273 (j) prohibits the filing of 
claims for abatement by taxpayers with 
respect to assessments of income tax im¬ 
posed by Title I. 

Art. 322-2. Credit and refund adjust¬ 
ments. —Overassessments and overpay¬ 
ments of income taxes will be adjusted 
by means of certificates of overassess¬ 
ment. Credits or refunds of overpay¬ 
ments on the basis of such certificates of 
overassessment may not be allowed or 
made, however, after the expiration of 
the statutory period of limitation prop¬ 
erly applicable unless prior to the expira¬ 


tion of such period a claim therefor on 
Form 843 has been filed by the taxpayer. 
The claim, together with appropriate 
supporting evidence, must be filed in the 
office of the collector for the district in 
which the tax was paid. Where an 
amount of tax in excess of that properly 
due has been paid by a withholding 
agent, the credit or refund of such excess 
amount shall be made to the withholding 
agent unless the amount of such tax was 
actually withheld by the withholding 
agent. (See section 143 (f>.) As to in¬ 
terest in case of credits or refunds, sec 
section 614 of the Revenue Act of 1928, 
as amended by section 804 of the Reve¬ 
nue Act of 1936 (paragraph 42 of the 
Appendix to these regulations), and sec¬ 
tion 177, United States Judicial Code, as 
amended by section 615 of the Revenue 
Act of 1928 and section 808 of the Reve¬ 
nue Act of 1936 (paragraph 43 of the 
Appendix to these regulations). 

Art. 322-3. Claims for refund by tax¬ 
payers .—Claims by the taxpayer for the 
refunding of taxes, interest, penalties, 
and additions to tax erroneously or ille¬ 
gally collected shall be made on Form 
843, and should be filed with the col¬ 
lector of internal revenue. A separate 
claim on such form shall be made for 
each taxable year or period. 

The claim must set forth in detail and 
under oath each ground upon which a 
refund is claimed, and facts sufficient to 
apprise the Commissioner of the exact 
basis thereof. No refund or credit will 
be allowed after the expiration of the 
statutory period of limitation applicable 
to the filing of a claim therefor except 
upon one or more of the grounds set 
forth in a claim filed prior to the ex¬ 
piration of such period. A claim which 
does not comply with this paragraph will 
not be considered for any purpose as a 
claim for refund. With respect to lim¬ 
itations upon the refunding or crediting 
of taxes, see article 322-7. 

If a return is filed by an individual 
and a refund claim is thereafter filed 
by a legal representative of the deceased, 
certified copies of the letters testamen¬ 
tary, letters of administration, or other 
similar evidence must be annexed to the 
claim, to show the authority of the exec¬ 
utor, administrator, or other fiduciary by 
whom the claim is filed. If an exec¬ 
utor, administrator, guardian, trustee, 
receiver, or other fiduciary files a're¬ 
turn and thereafter a refund claim is 
filed by the same fiduciary, documentary 
evidence to establish the legal authority 
of the fiduciary need not accompany the 
claim, provided a statement is made in 
the claim showing that the return was 
filed by the fiduciary and that the lat¬ 
ter is still acting. In such cases, if a re¬ 
fund or interest is to be paid, letters 
testamentary, letters of administration, 
or other evidence may be required, but 
should be submitted only upon the re¬ 
ceipt of a specific request therefor. If 
a claim is filed by a fiduciary other than 
the one by whom the return was filed, 
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the necessary documentary evidence 
should accompany the claim. The affi¬ 
davit may be made by the agent of the 
person assessed, but in such case a 
power of attorney must accompany the 
claim. 

Checks in payment of claims allowed 
will be drawn in the names of the per¬ 
sons entitled to the money and may be 
sent to such persons in care of an at¬ 
torney or agent who has filed a power 
of attorney specifically authorizing him 
to receive such checks. The Commis¬ 
sioner may, however, send any such 
check direct to the claimant. In this 
connection, see section 3477 of the Re¬ 
vised Statutes, which provides: 

Sec. 3477. All transfers and assignments 
made of any claim upon the United States, 
or of any part or share thereof, or Interest 
therein, whether absolute or conditional, 
and whatever may be the consideration 
therefor, and all powers of attorney, orders, 
or other authorities for receiving payment 
of any such claim, or of any part or share 
thereof, shall be absolutely null and void, 
unless they are freely made and executed 
in the presence of at least two attesting 
witnesses, after the allowance of such a 
claim, the ascertainment of the amount 
due. and the issuing of a warrant for the 
payment thereof. Such transfers, assign¬ 
ments, and powers of attorney, must recite 
the warrant for payment, and must be ac¬ 
knowledged by the person making them, 
before an officer having authority to take 
acknowledgments of deeds and shall be 
certified by the officer; and it must appear 
by the certificate that the officer, at the 
time of the acknowledgment, read and fully 
explained the transfer, assignment, or war¬ 
rant of attorney to the person acknowledg¬ 
ing the samo. 

The Commissioner has no authority 
to refund on equitable grounds penalties 
or other amounts legally collected. As 
to claims for refund of sums recovered 
by suit, see articles 322-4 to 322-6. 

Art. 322—4. Claim for payment of 
judgment obtained against collector .— 
(o) A claim for the amount of a judg¬ 
ment against a collector of internal 
revenue for the recovery of taxes, penal¬ 
ties, or other sums should be made under 
oath, on Form 843, and filed directly 
with the Commissioner of Internal Rev¬ 
enue, Washington, D. C. Two certified 
copies of the final judgment and a cer¬ 
tificate of probable cause should be at¬ 
tached to the claim. If the payment of 
court costs is claimed, an itemized bill 
of the court costs paid, receipted by the 
clerk of the court, should also accom¬ 
pany the claim. With respect to the cer¬ 
tificate of probable cause, section 989 of 
the Revised Statutes provides: 

Sec. 989. When a recovery is had in any 
suit or proceeding against a coUector or 
other officer of the revenue for any act done 
by him, or for the recovery of any money 
exacted by or paid to him and by him paid 
into the Treasury, in the performance of 
his official duty, and the court certifies that 
there was probable cause for the act done 
by the collector or pther officer, or that he 
acted under the directions of the Secretary 
of the Treasury, or other proper officer of 
the Government, no execution shall issue 
against such collector or other officer, but 


the amount so recovered shall, upon final 
judgment, be provided for and paid out of 
the proper appropriation from the Treasury. 

If the case was appealed, two certified 
copies of the mandate of the appellate 
court should also be attached to the 
claim. A judgment will not be paid 
until the period for appeal has expired 
unless a stipulation, signed by both par¬ 
ties to the suit, waiving the right to ap¬ 
peal, has been filed with the clerk of the 
court, and two certified copies of such 
waiver are furnished to the Com¬ 
missioner. 

(b) If the judgment debtor shall have 
already paid the amount recovered 
against him, the claim should be made in 
his name, accompanied by two certified 
copies of the final judgment, and an 
itemized bill of the court costs paid. A 
certificate of the clerk of the court in 
which the judgment was recovered (or 
other satisfactory evidence), showing 
that the judgment has been satisfied and 
specifying the exact sum paid in its sat¬ 
isfaction, should accompany the claim. 
(See further article 322-3,) 

Art. 322-5. Claim for payment of 
judgment obtained in United States dis¬ 
trict court against the United States .— 
A claim for the payment of a judgment 
rendered by a United States district 
court against the United States repre¬ 
senting taxes, penalties, or other sums 
should be made under oath, on Form 
843, in duplicate, and filed directly with 
the Commissioner of Internal Revenue, 
Washington, D. C. Two certified copies 
of the final judgment should be attached 
to the claim. If the judgment specifi¬ 
cally provides for the recovery of costs, 
an itemized bill of such court costs paid, 
receipted by the clerk of the court, 
should also accompany the claim. If 
the case was appealed, two certified 
copies of the mandate of the appellate 
court should also be attached to the 
claim. A judgment will not be paid 
until the period for appeal has expired 
unless a stipulation, signed by both 
parties to the suit, waiving the right to 
appeal, has been filed with the clerk of 
the court, and two certified copies of 
such waiver are furnished to the Com¬ 
missioner. 

Art. 322-6. Claim for payment of 
judgment obtained in the Court of 
Claims against the United States. —A 
claim for the payment of a judgment 
rendered by the United States Court of 
Claims against the United States, repre¬ 
senting taxes, penalties, or other sums 
should be made under oath, on Form 
843, in duplicate, and filed directly with 
the Commissioner of Internal Revenue, 
Washington, D. C., accompanied by a 
certificate of judgment issued by the 
clerk of the court and two copies of the 
printed opinion of the court, if an 
opinion was rendered. A judgment will 
not be paid until the period for appeal 
has expired unless a stipulation, signed 


by both parties to the suit, waiving the 
right to appeal, has been filed with the 
clerk of the court, and two certified 
copies of such waiver are furnished to 
the Commissioner. 

Art. 322-7. Limitations upon the credit¬ 
ing and refunding of taxes paid. —(a) 
Unless a claim for credit or refund is 
filed within three years from the time 
the return was filed by the taxpayer or 
within two years from the time the tax 
was paid, the Commissioner is pro¬ 
hibited from allowing or making a credit 
or refund of income tax imposed by 
Title I after both periods have expired. 
If no return is filed by the taxpayer, the 
Commissioner is prohibited from allow¬ 
ing or making a credit or refund of such 
tax after two years from the time the 
tax was paid unless before the expira¬ 
tion of such 2-year period a claim there¬ 
for is filed. The amount of the credit 
or refund in any case shall not exceed 
the portion of the tax paid during the 
3-year period immediately preceding the 
date of the allowance of the credit or 
refund, or, if the credit or refund is 
based upon a claim, the amount of the 
credit or refund shall not exceed the 
portion of the tax paid during the 3- 
year period immediately preceding the 
date of filing such claim. The provi¬ 
sions of this paragraph are subject to 
the exceptions provided in paragraph 
(b) of this article. 

(b) In any case where a person hav¬ 
ing a right to file a petition with the 
Board of Tax Appeals with respect to 
a deficiency in income tax imposed by 
the Act flies such petition within the 
prescribed time, no credit or refund of 
the tax for the year to which the defi¬ 
ciency relates shall be allowed or made, 
and no suit for the recovery of any 
part of such tax shall be instituted by 
the taxpayer, except that— 

(1) If the Board finds that there is 
no deficiency but that the person has 
overpaid his tax for the year to which 
the notice of deficiency relates, and the 
decision of the Board as to the amount 
overpaid has become final (see section 
1005 of the Revenue Act of 1926), the 
overpayment shall be credited or re¬ 
funded, but no such credit or refund 
shall be made of any portion of the tax 
unless the Board determines as part of 
its decision that such portion was paid 
(A) not earlier than three years before 
the filing of the refund claim therefor 
or the filing of the petition, whichever 
event occurs first in point of time, or 
if no claim is filed, not earlier than three 
years before the filing of the petition, 
or (B) after the mailing of the notice 
of defiqiency. 

(2) In the case of a jeopardy assess¬ 
ment made under section 273, if the 
amount which should have been assessed 
as determined by a decision of the Board 
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which has become final Is less than the 
amount already collected, the excess 
payment shall be credited or refunded 
subject to a determination being made 
by the Board with respect to the time 
of payment as stated in (b) (1) of this 
article. 

(3) If the amount of the deficiency 

determined by the Board (in a case 
where collection has not been stayed by 
the filing of a bond) is disallowed in 
whole or in part by the reviewing court, 
then the overpayment resulting from 
such disallowance shall be credited or 
refunded without the making of claim 
therefor subject to a determination be¬ 
ing made by the Board with respect to 
the time of payment as stated in (b) (1) 
of this article. (See section 1001 (d) of 
the Revenue Act of 1926, as amended, 
paragraph 13 of the Appendix to these 
regulations.) - 

(4) Where the amount collected is in 
excess of the amount computed in ac¬ 
cordance with the decision of the Board 
which has become final, the excess pay¬ 
ment shall be credited or refunded with¬ 
in the period of limitation provided in 
section 322 (b). 

(5) Where an amount is collected 
after the statutory period of limitation 
upon the beginning of distraint or a 
proceeding in court for collection has 
expired (see article 275-2), the taxpayer 
may file a claim for refund of the 
amount so collected within the period of 
limitation provided in section 322 (h). 
In any such case, the decision of the 
Board as to whether the Statutory period 
upon collection of the tax expired before 
notice of the deficiency was mailed shall, 
when the decision becomes final, be 
conclusive. 

Art. 322-8. Crediting of accowits of 
collectors in cases of assessments against 
severed persons covering same liability .— 
If assessments have been made against 
several persons covering the same tax 
liability, and payment of such liability 
by one or more of such persons has been 
duly certified to the Commissioner, the 
Commissioner, for the purpose of tem¬ 
porarily relieving the collector from lia¬ 
bility under section 3218 of the Revised 
Statutes, may authorize him to take 
credit temporarily with respect to the 
assessments not specifically paid. Such 
action, however, shall not constitute an 
abatement and shall not discharge the 
liability of the persons concerned. 

• • • • » 

lChapters XXXIV-XXXVIII and the 
Appendix will appear in the “Federal 
Register ” for Tuesday , February 14, 
1939 .1 

[seal] Guy T. Helvering, 

Commissioner of Internal Revenue. 

Approved: February 7, 1939. 

H. Morgenthau, Jr., 

Secretary of the Treasury. 


TITLE 30—MINERAL RESOURCES 
NATIONAL BITUMINOUS COAL 
COMMISSION 
(General Docket No. 15] 
Establishment of Minimum Prices and 
Marketing Rules and Regulations 

CORRECTION OF ERRORS IN SCHEDULES OF 
APPROVED MINIMUM PRICES FOR DISTRICTS 
NOS. 7 AND 8 

Order 

It appearing that in the schedule of 
minimum prices approved by the Com¬ 
mission for District No. 7, * 1 being the 
Appendix to the Findings of the Com¬ 
mission in the above-entitled matter, 
the coal of the Carter Coal Company in 
Size Group #5 produced at the Caretta 
#5 Mine, #4 Sub-district, in the War 
Creek Seam, by reason of a typographi¬ 
cal error, was classified as “A” instead of 
Class “D,” as originally proposed by the 
Board and as found by the Commission, 
and 

It further appearing that in the sched¬ 
ule of minimum prices approved by the 
Commission for District No. 8, a being the 
Appendix to the Findings of the Com¬ 
mission for District No. 8, the coal of the 
West Virginia Coal and Coke Corpora¬ 
tion’s Eariing Mine in Size Group 26, by 
reason of a typographical error, was 
classified “G” instead of "J” as the same 
was modified by the Commission in its 
Findings entered herein, and 
It further appearing that in said sched¬ 
ule of minimum prices for District No. 8, 
the coals of the Ajax Coal Company in 
Size Groups 21 to 25, both inclusive, were 
classified as “k” instead of “L,” as modi¬ 
fied by the Commission in its Fndings, 
and 

It further appearing that in the said 
schedule of minimum prices for District 
No. 8, the coals of the Red Jacket Coal 
Corporation in Size Group 26, by reason 
of typographical errors, were given no 
classification, although the Commission 
found that these coals should be classified 
as follows: Mitchell Branch Mine, “J”; 
Junior Mine, “K”; # 5 Mine, “N”; # 6 
Mine, “F”; # 32 Top Mine, “M”; and # 
32 Bottom Mine, “K.” 

Now, therefore. It is ordered that the 
schedule of minimum prices approved by 
the Commission for District No. 7, to 
serve as the basis for coordination, be 
and the same is hereby corrected by 
changing the classification therein ap¬ 
pearing for Size Group 5 of the Caretta 
Mine of the Carter Coal Company from 
Class “A” to Class “D,” and 
It is further ordered that the schedule 
of minimum prices approved by the Com¬ 
mission for District No. 8, to serve as a 
basis for coordination, be corrected in 
the following respects: 

The classification of the West Virginia 
Coal and Coke Corporation’s Eariing 
Mine in Size Group 26 be and the same 
is hereby changed from 44 G” to “J.” 


The classification of Size Groups 21 
to 25, both inclusive, produced at the 
Ajax Mine of the Ajax Coal Company, 
be and the same are hereby changed 
from Classification “K” to Classification 
“L.” 

The following mines of the Red Jacket 
Coal Corporation in Size Group 26 are 
classified as follows: Mitchell Branch 
Mine, “J”; Junior Mine, "K”; #5 Mine 
“N”; #6 Mine, "F”; #32 Top Mine, “M” 
#32 Bottom Mine, 44 K.” 

The Secretary of the Commission is 
hereby directed to cause a copy of this 
Order to be included in the docket con¬ 
taining the record of the proceedings in 
the matter of the proposal of minimum 
prices by the District Boards for Dis¬ 
tricts Nos. 7 and 8 in General Docket No. 
15, and shall cause a copy of this Order 
to be published forthwith in the Federal 
Register, and shall cause a copy hereof 
to be mailed to the Secretary of each 
District Board, to each code member in 
Districts Nos. 7 and 8, to the Consumers’ 
Counsel, and to all parties who have 
filed their appearances in the hearing 
relating to the proposals submitted by 
the District Boards for Districts Nos. 7 
and 8, and shall cause a copy hereof to 
be made available for inspection at the 
office of the Secretary of the Commis¬ 
sion, Washington, D. C., and at the office 
of each Statistical Bureau of the 
Commission. 

By order of the Commission. 

Dated this 8th day of February, 1939. 

[seal] F. Witcher McCullough, 
Secretary. 

|F. R. Doc. 39-483: Filed, February 10. 1939: 

10:05 a. m.| 


Notices 


DEPARTMENT OF THE INTERIOR. 

National Bituminous Coal Commis¬ 
sion. 

(Docket No. 4—FD] 

Application of Smokeless Coal Corpo¬ 
ration for Provisional Approval as 
Marketing Agency 

petition for approval of changes in 
forms of contracts between the cor- 

PORTATION AND PRODUCERS AND SUB¬ 
AGENTS 

Notice arid Order for Hearing 

The petitioner above-named, having 
on the 25th day of January, 1939, filed 
its petition for approval of changes in 
forms of contracts between the corpo¬ 
ration and producers and sub-agents, 
Notice is hereby given That the above- 
entitled matter is assigned for hearing 
before an Examiner of the Commission 
on the 1st day of March, 1939, at ten 
o’clock a. m., at the hearing room of the 
Commission, Walker Building, 734 15th 
Street, N. W., Washington, D. C., at 
which time and place interested parties 
will be afforded an opportunity to be 
heard. 


(F. R. Doc. 39-450; Filed, February 7, 1939; 
4: 01 p. m.J 


1 4 F. R. 307 DI. 

1 4 F. R. 328 DI. 
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The Secretary of the Commission is 
forthwith directed to mail a copy of this 
Notice of Hearing to the petitioner 
above-named, to the Secretary of each 
District Board, and to the Consumers’ 
Counsel, and shall cause a copy to be 
published in the Federal Register. 

A copy of the aforesaid petition is on 
file and available for Inspection by In¬ 
terested parties at the office of the Sec¬ 
retary of the Commission. 

By order of the Commission. 

Dated at Washington, D. C., this 8th 
day of February, 1939. 

[seal} F. Witcher McCullough, 
Secretary. 

JF. R. Doc. 39-488; Filed, February 10, 1939; 

10:06 a. m.] 


Order in the Matter of the Applica¬ 
tions for Exemption Under the Sec¬ 
ond Paragraph of Section 4-A of the 

Bituminous Coal Act of 1937 

O & L Coal Co., Attica , Iovxi (Docket 
No. 363-FD ) ; Stub Coal Co., Bussey, Iowa 
(Docket No. 366-FD ); Cedar Bluff Coal 
Co., Hamilton . Iouxi (Docket No. 367- 
FD) ; Rowley Coal Co., Knoxville, Iowa 
(Docket No. 377-FD); Melcher Coal 
Co., Attica, Iowa (Docket No. 386-FD ); 
Valley Forge Coal Co., Hamilton, Iowa 
(Docket No. 387-FD ); Pike Coal Co., Des 
Moines, Iowa (Docket No. 395-FD); 
Standard Coal Co., Dallas, Iowa (Docket 
No. 397-FD): Oakdale Coal Co., Indian - 
ola, Iowa (Docket No. 398-FD ); Hidden 
Hollow Coal Co., Hamilton, Iowa (Docket 
No. 400-FD); Walnut Valley Coal Co., 
Prairie City, Iowa (Docket No. 402-FD ) ; 
National Coal Co., Marysville, Iowa 
(Docket No. 409-FD). 

At a regular session of the National 
Bituminous Coal Commission held in its 
offices in Washington, D. C., on the 8th 
day of February 1939. 

It appearing that the above named 
applicants having heretofore filed with 
the Commission their respective appli¬ 
cations for exemption from the provi¬ 
sions of Section 4 and the first paragraph 
of Section 4-A of the Bituminous Coal 
Act of 1937; and 

It further appearing that the above 
named applicants, by their attorney, 
have moved the Commission to dismiss, 
without prejudice, their applications for 
exemption; 

Now, therefore, it is hereby ordered: 

1. That the above named applications 
be and are hereby dismissed without 
prejudice to the right of any applicant 
to file at any future time an application 
for exemption pursuant to the provi¬ 
sions of Section 4-A of the Bituminous 
Coal Act of 1937, and in conformance 
with the Rules of Practice and Procedure 
before the Commission; 

2. That the Secretary of the Commis¬ 
sion is directed forthwith to mail a copy 
of this Order to each of the above named 
applicants, to the Consumers' Counsel 
to the Secretary of each District Board! 
to the Commissioner of Internal Rev- 

No. 28- 13 


enue, and shall cause a copy hereof to 
be filed and made available for inspec¬ 
tion at each of the Statistical Bureaus 
of the Commission. 

By order of the Commission. 

Dated this 8th day of February, 1939. 
[seal] F. Witcher McCullough, 
Secretary. 

[F. R. Doc. 39-480; Filed, February 10, 1939; 
10:04 a. m. | 


Order in the Matter of the Applications 
for Exemption Under the Second Para¬ 
graph of Section 4-A of the Bitumi¬ 
nous Coal Act of 1937 

Carbon Hill Coal Co., Oskaloosa, Iowa 
(Docket No. 382-FD); Spavin Coal Co., 
Knoxville, Iowa (Docket No. 388-FD) ; 
Robert Payne & Sons Coal Co., Shawnee - 
town, Illinois (Docket No. 510-FD ); Berea 
Coal Co., Lexington, Kentucky (Docket 
No. 5I9-FD); Z. J. Elmore, doing business 
as Cahaba Coal Mining Co., and Cahaba 
Red Ash Coal Co., Birmingham, Alabama 
(Docket No. 526-FD ). 

At a regular session of the National 
Bituminous Coal Commission held in its 
offices in Washington, D. C., on the 8th 
day of February 1939. 

It appearing that the above-named ap¬ 
plicants having heretofore filed with the 
Commission their respective applications 
for exemption from the provisions of 
Section 4 and the first paragraph of 
Section 4-A of the Bituminous Coal Act 
of 1937; and 

It further appearing that the above- 
named applicants have filed with the 
Commission their respective withdrawals, 
without prejudice, of their applications 
for exemption; 

Now, therefore, it is hereby ordered: 

1. That the withdrawals of the said 
applications for exemption from the pro¬ 
visions of Section 4-A and the first para¬ 
graph of Section 4-A filed by the above- 
named applicants, be and the same 
hereby are granted without prejudice to 
the right of any of the above-named ap¬ 
plicants to file at any future time an 
application for exemption pursuant to 
the provisions of Section 4-A and with¬ 
out such withdrawals constituting a 
waiver of any exemption which might 
otherwise become effective during the 
pendency of a subsequent application; 
and 

2. That the Secretary of the Commis¬ 
sion is directed forthwith to mail a copy 
of this Order to each of the above-named 
applicants, to the Consumers' Counsel, 
to the Secretary of each District Board, 
to the Commissioner of Internal Reve¬ 
nue, and shall cause a copy hereof to 
be filed and made available for inspec¬ 
tion at each of the Statistical Bureaus 
of the Commission. 

By order of the Commission. 

Dated this 8th day of February, 1939. 
[seal! F. Witcher McCullough, 
Secretary. 

|F. R. Doc. 39-481; Filed, February 10, 1939; 

10:04 a. m.J 


[Docket No. 493-FD] 

Order in the Matter of the Application 

of Patton Clay Manufacturing Com¬ 
pany, for Exemption 

At a regular session of the National 
Bituminous Coal Commission held in its 
offices in Washington, D. C.. on the 8th 
day of February 1939. 

It appearing. That the above named 
applicant having heretofore filed with 
the Commission its application for ex¬ 
emption from the provisions of Section 
4 and the first paragraph of Section 4-A 
of the Bituminous Coal Act of 1937; and 

It appearing, After considering the al¬ 
legations made in the verified applica¬ 
tion of Patton Clay Manufacturing Com¬ 
pany. that applicant is the owner and 
producer of bituminous coal from a cer¬ 
tain mine located in Chest Township, 
Cambria County, Pennsylvania, and that 
all of the bituminous coal produced at 
such mine is consumed by applicant. 

Now, therefore. It is hereby ordered: 

That the provisions of Section 4. Part 
II (1) of the Bituminous Coal Act of 
1937 do apply to the bituminous coal 
produced by Patton Clay Manufacturing 
Company at its mine located in Chest 
Township, Cambria County, Pennsyl¬ 
vania, which is consumed by that com¬ 
pany in the manufacture of clay prod¬ 
ucts at its plant located at Patton, 
Pennsylvania, and such coal shall not be 
deemed subject to the provisions of Sec¬ 
tion 4 of the Bituminous Coal Act of 
1937. 

Within fifteen (15) days from the date 
of this Order all interested parties are 
afforded the opportunity of filing a pro¬ 
test to this determination requesting a 
hearing on the application and protest. 
If no such protest be filed, this Order 
shall become effective fifteen (15) days 
from this date. 

Applicant shall apply annually here¬ 
after, and at such other times as the 
Commission may require, for renewal of 
this Order, and applicant shall file such 
accompanying reports as will enable the 
Commission to determine whether the 
facts as found in this Order continue to 
exist. 

The Secretary of the Commission is 
directed forthwith to mail a copy of this 
Order to the applicant, to the Consumers' 
Counsel, and the Secretary of each Dis¬ 
trict Board; and shall cause a copy hereof 
to be filed and made available for inspec¬ 
tion at each of the Statistical Bureaus of 
the Commission; and shall cause a copy 
hereof to be published in the Federal 
Register. 

By order of the Commission. 

Dated this 8th day of February, 1939. 

[seal] F. Witcher McCullough, 
Secretary, 

[F. R. Doc. 39-487; FUed, February 10. 1939; 

10:06 a. m.\ 
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[Docket No. 500-FD1 

Order in the Matter of the Application 
of Columbia Fire Brick Company for 
Exemption 

At a regular session of the National 
Bituminous Coal Commission held in its 
offices in Washington, D. C., on the 8th 
day of February 1939. 

It appearing, That the above named 
applicant having heretofore filed with 
the Commission its application for ex¬ 
emption from the provisions of Section 
4 and the first paragraph of Section 4-A 
of the Bituminous Coal Act of 1937; and 
It appearing, After considering the 
allegations made in the verified applica¬ 
tion of Columbia Fire Brick Company, 
that applicant is the owner and producer 
of bituminous coal from a mine located 
in Dover Township, Tuscarawas County, 
Ohio, and that all of the bituminous coal 
produced at such mine is consumed by 
the applicant at its plant located on lot 
number 10 in Dover Township, Tusca¬ 
rawas County, Ohio, 

Now, therefore. It is hereby ordered: 
That the provisions of Section 4, Part 
n (1), of the Bituminous Coal Act of 
1937 do apply to the bituminous coal 
produced by Columbia Fire Brick Com¬ 
pany at its mine located in Dover Town¬ 
ship, Tuscarawas County, Ohio, which 
is consumed by that company at its 
plant located on lot number 10 in Dover 
Township, Tuscarawas County, Ohio, 
and such coal shall not be deemed sub¬ 
ject to the provisions of Section 4 of 
the Bituminous Coal Act of 1937. 

Within fifteen (15) days from the 
date of this Order all interested parties 
are afforded the opportunity of filing a 
protest to this determination requesting 
a hearing on the application and pro¬ 
test. If no such protest be filed, this 
Order shall become effective fifteen (15) 
days from this date. 

Applicant shall apply annually here¬ 
after, and at such other times as the 
Commission may require, for renewal of 
this Order, and applicant shall file such 
accompanying reports as will enable the 
Commission to determine whether the 
facts as found in this Order continue 
to exist. 

The Secretary of the Commission is 
directed forthwith to mail a copy of 
this Order to the applicant, to the Con¬ 
sumers’ Counsel, and the Secretary of 
each District Board; and shall cause a 
copy hereof to be filed and made avail¬ 
able for inspection at each of the Sta¬ 
tistical Bureau of the Commission; and 
shall cause a copy hereof to be published 
in the Federal Register. 

By order of the Commission. 

Dated this 8th day of February 1939. 
[seal] F. Witcher McCullough, 
Secretary . 

[P. R. Doc. 39-484; Filed. February 10, 1939; 

10: 05 a. ra.J 


[Docket No. 502-FDJ 

Order in the Matter of the Application 
of Federal Clay Product Company for 
Exemption 


[Docket No. 538-FDJ 

Order in the Matter of the Application 
of the Sisters of Providence of St. 
Mary’s-of-the-Woods, for Exemption 


At a regular session of the National 
Bituminous Coal Commission, held in its 
offices in Washington, D. C., on the 8th 
day of February 1939. 

It appearing , That the above named 
applicant having heretofore filed with 
the Commission its application for ex¬ 
emption from the provisions of Section 
4 and the first paragraph of Section 4-A 
of the Bituminous Coal Act of 1937; and 

It appearing, After considering the al¬ 
legations made in the verified application 
of Federal Clay Product Company, that 
applicant is the owner and producer of 
bituminous coal from a mine located in 
Sandy Township, Tuscarawas County, 
Ohio, and that all of the bituminous coal 
produced at such mine is consumed by 
the applicant at its plant located in 
Mineral City, Ohio, 

Now, therefore. It is hereby ordered: 

That the provisions of Section 4, Part 
n (1), of the Bituminous Coal Act of 
1937 do apply to the bituminous coal 
produced by Federal Clay Product Com¬ 
pany at its mine located in Sandy Town¬ 
ship, Tuscarawas County, Ohio, which is 
consumed by that company at its plant 
located in Mineral City, Ohio, and such 
coal shall not be deemed subject to the 
provisions of Section 4 of the Bituminous 
Coal Act of 1937. 

Within fifteen (15) days from the date 
of this Order all interested parties are 
afforded the opportunity of filing a pro¬ 
test to this determination requesting a 
hearing on the application and protest. 
If no such protest be filed, this Order 
shall become effective fifteen (15) days 
from this date. 

Applicant shall apply annually here¬ 
after, and at such other times as the 
Commission may require, for renewal of 
this Order, and applicant shall file such 
accompanying reports as will enable the 
Commission to determine whether the 
facts as found in this Order continue to 
exist. 

The Secretary of the Commission is 
directed forthwith to mail a copy of this 
Order to the applicant, to the Consumers’ 
Counsel, and the Secretary of each Dis¬ 
trict Board; and shall cause a copy here¬ 
of to be filed and made available for 
inspection at each of the Statistical Bu¬ 
reaus of the Commission; and shall cause 
a copy hereof to be published in the 
Federal Register. 

By order of the Commission. 

Dated this 8th day of February 1939. 

[seal! F. Witcher McCullough, 
Secretary. 

[F. R. Doc. 39-482; Filed, February 10, 1939; 

10:05 a. m.J 


At a regular session of the National 
Bituminous Coal Commission held in its 
offices in Washington, D. C., on the 8th 
day of February 1939. 

It appearing, That pursuant to the 
provisions of an Act of Congress ap¬ 
proved April 26, 1937, entitled “An Act 
to regulate interstate commerce in bitu¬ 
minous coal and for other purposes” 
(Public No. 48, 75th Cong., 1st Sess.), 
known as the Bituminous Coal Act of 
1937, applicant, The Sisters of Providence 
of St. Marys-of-the-Woods, on the 14th 
day of November, 1938, filed with the 
Commission its application for exemp¬ 
tion seeking to avail itself of the pro¬ 
visions of Section 4, Part II (1) of the 
Bituminous Coal Act of 1937 in so far us 
the same relates to the bituminous coal 
alleged to be produced and consumed by 
it, or produced and transported to itself 
for consumption by it in the generation 
of electricity and power used .by it in 
connection with the operation of the 
church and college operated by the ap¬ 
plicant, which application was filed by 
virtue of the provisions contained in the 
second paragraph of Section 4-A of the 
Act; and 

It further appearing. After consider¬ 
ing the allegations made in the verified 
application of The Sisters of Providence 
of St. Marys-of-the-Woods, that appli¬ 
cant is an Indiana corporation organ¬ 
ized exclusively for religious and chari¬ 
table purposes, and that it operates a 
church and school, doing business in the 
State of Indiana by virtue of the cor¬ 
poration laws of the State of Indiana; 
that applicant is a member of the Bi¬ 
tuminous Coal Code; that applicant is 
the owner and producer of bituminous 
coal from a certain mine located ad¬ 
jacent to the college and church oper¬ 
ated by it in Vigo County, Indiana: that 
all of the bituminous coal produced at 
such mine is consumed by applicant ; 

Now, therefore , It is hereby ordered: 

That the provisions of Section 4, Part 
n (1) of the Bituminous Coal Act of 
1937 do apply to the bituminous coal 
produced by The Sisters of Providence 
of St. Marys-of-the-Woods at its mine 
located adjacent to the college and 
church operated by it in Vigo County, 
Indiana, which is consumed by The Sis¬ 
ters of Providence of St. Marys- of-the- 
Woods in the generation of electricity 
and power used by it in connection with 
the operation of the church and college 
operated by the applicant, and such coal 
shall not be deemed subject to the pro¬ 
visions of Section 4 of the Bituminous 
Coal Act of 1937. 

Within fifteen (15) days from the date 
of this Order all interested parties are 
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afforded the opportunity of filing a pro¬ 
test to this determination requesting a 
hearing on the application and protest. 
If no such protest be filed, this Order 
shall become effective fifteen (15) days 
from this date. 

Applicant shall apply annually here¬ 
after, and at such other times as the 
Commission may require, for renewal 
of this Order, and applicant shall file 
such accompanying reports as will en¬ 
able the Commission to determine 
whether the facts as found in this Order 
continue to exist. 

The Secretary of the Commission is 
directed forthwith to mail a copy of this 
Order to the applicant, to the Con¬ 
sumers' Counsel, and the Secretary of 
each District Board; and shall cause a 
copy hereof to be filed and made avail¬ 
able for inspection at each of the Sta¬ 
tistical Bureaus of the Commission; and 
shall cause a copy hereof to be published 
in the Federal Register. 

By order of the Commission. 

Dated this 8th day of February 1939 

I seal] F. Witcher McCullough, 

Secretary. 

[P. R. Doc. 39—479; Piled, February 10. 1939; 

10:04 a. m.] 


Order in the Matter of the Applications 
for Exemption Under the Second Para¬ 
graph of Section 4-A of the Bitumi¬ 
nous Coal Act of 1937 

Arthur Bolin, Peay, Term. (Docket No. 
539-FD ); E. C. Brock, Campaign. Term. 
(Docket No. 540-FD); Bob Crawford, 
Clifty, Tenn. (Docket No. 541-FD); 
Cumberland Mountain Coal Co., McMinn¬ 
ville, Tenn. (Docket No. 542-FD); Dia¬ 
mond Coal Mining Co., Knoxville, Tenn. 
(Docket No. 543-FD); Isoline Coal Co., 
Nashville, Tenn. (Docket No. 544-FD); 
Erman Meeks, Tracy City, Tenn. (Docket 
No. 545-FD); Alf Parker, Clifty, Tenn. 
(Docket No. 546-FD) ; R. W. Pinkleton 
(Blue Gem Coal Co.), Jacksboro, Tenn. 
(Docket No. 552-FD); Ben & Wm. Porter, 
Eastland, Tenn. (Docket No. 553-FD) ; 
Rocky River Coal & Lumber Co., Robin¬ 
son Springs, Tenn. (Docket No. 544r-FD) ; 
John Scott, Ravenscroft, Tenn. (Docket 
No. 555—FD) ; Clyde L. and R. S. Shelby, 
Clifty, Tenn. (Docket No. 556-FD ); John 
M. Smith. Dunlap, Tenn. (Docket No. 

557- FD): Tennessee Consolidated Coal 
Co., Tracy City, Tenn. (Docket No. 

558- FD ); Whitwell Smokeless Fuel Co., 
Whitwell, Tenn. (Docket No. 559-FD). 

At a regular session of the National 
Bituminous Coal Commission held in its 
offices in Washington, D. C., on the 8th 
day of February 1939. 

The above-named applicants having 
heretofore filed with the Commission 
their applications for exemption from 
the provisions of Section 4 and the first 
paragraph of Section 4-A of the Bitu¬ 
minous Coal Act of 1937, alleging that 
their transactions in coal are in intra¬ 
state commerce and do not directly af¬ 
fect interstate commerce in coal, and 


It appearing. That the coal mines of 
said applicants are located in the State 
of Tennessee, and that the above-named 
applications were filed prior to the issu¬ 
ance by the Commission of an order 
subjecting transactions in coal in intra¬ 
state commerce in the State of Tennes¬ 
see to the provisions of the Act on the 
ground that such transactions directly 
affect interstate commerce in coal, and 
that such an order has not yet been is¬ 
sued for the State of Tennessee, and 
that the applications for exemption are 
therefore, premature, 

Now, therefore. It is hereby ordered: 
That the above-named applications and 
each of them be and the same are here¬ 
by dismissed without prejudice. 

The Secretary of the Commission is 
directed forthwith to mail a copy of. this 
Order to each of the applicants above 
named, or to their attorneys of record, 
to the Consumers’ Counsel, to the Sec¬ 
retary of each District Board, to the 
Commissioner of Internal Revenue, and 
shall cause a copy hereof to be filed and 
made available for inspection at each 
of the Statistical Bureaus of the 
Commission. 

By order of the Commission. 

Dated this 8th day of February 1939. 
[seal] F. Witcher McCullough, 
Secretary. 

[F. R. Doc. 39—486; Filed, February 10. 1939; 

10:06 a. m.] 


(Docket No. 549-FDJ 

Order in the Matter of the Application 
of North American Refractories Com¬ 
pany for Exemption 

At a regular session of the National 
Bituminous Coal Commission held in 
its offices in Washington, D. C., on the 
8th day of February 1939. 

It appearing. That the above named 
applicant having heretofore ffied with 
the Commission its application for ex¬ 
emption from the provisions of Section 
4 and the first paragraph of Section 4-A 
of the Bituminous Coal Act of 1937; and 
It appearing. After considering the 
allegations made in the verified appli¬ 
cation of North American Refractories 
Company, that applicant is the owner 
and producer of bituminous coal from 
certain mines known as the Rowles Mine 
located in Pike Township, Clearfield 
County, Pennsylvania, and the Dover No. 
2 Mine located in Tuscarawas County, 
Ohio; and that all of the bituminous 
coal produced at such mines is consumed 
by the applicant at its refractories manu¬ 
facturing plants located in Curwens- 
ville and Lumber City, Pennsylvania, and 
in Strasburg, Ohio. 

Now, therefore, It is hereby ordered: 
That the provisions of Section 4, Part 
n (1) of the Bituminous Coal Act of 
1937 do apply to the bituminous coal 
produced by North American Refracto¬ 
ries Company at its mines located in Pike 
Township. Clearfield County, Pennsyl¬ 
vania, and Tuscarawas County, Ohio, 


which is consumed by that company at 
its refractories manufacturing plants lo¬ 
cated in Curwensvtlle and Lumber City, 
Pennsylvania, and in Strasburg. Ohio, 
and such coal shall not be deemed sub¬ 
ject to the provisions of Section 4 of the 
Bituminous Coal Act of 1937. 

Within fifteen (15) days from the 
date of this Order all interested parties 
are afforded the opportunity of filing a 
protest to this determination requesting 
a hearing on the application and protest. 
If no such protest be filed, this Order 
shall become effective fifteen (15) days 
from this date. 

Applicant shall apply annually here¬ 
after, and at such other times as the 
Commission may require, for renewal of 
this Order, and applicant shall file such 
accompanying reports as will enable the 
Commission to determine whether the 
facts as found in this Order continue to 
exist. 

The Secretary of the Commission is 
directed forthwith to mail a copy of this 
Order to the applicant, to the Consum¬ 
ers’ Counsel, and the Secretary of each 
District Board; and shall cause a copy 
hereof to be filed and made available 
for inspection at each of the Statistical 
Bureaus of the Commission; and shall 
cause a copy hereof to be published in 
the Federal Register. 

By order of the Commission. 

Dated this 8th day of February, 1939. 

[ seal ] F. Witcher McCullough, 
Secretary. 

[F. R. Doc. 39-489; FUed. February 10. 1939; 

10:06 a. m.) 


[Docket No. 567-FD] 

Order in the Matter of the Applica¬ 
tion of W. H. Daugherty and Sons 
Refining Company for Exemption 

At a regular session of the National 
Bituminous Coal Commission held in its 
offices in Washington. D. C., on the 8th 
day of February 1939. 

It appearing. That the above named 
applicant having heretofore filed with 
the Commission its application for ex¬ 
emption from the provisions of Section 4 
and the first paragraph of Section 4-A 
of the Bituminous Coal Act of 1937; and 
It appearing, After considering the al¬ 
legations made in the verified applica¬ 
tion of W. H. Daugherty and Sons Re¬ 
fining Company, that applicant is the 
owner and producer of bituminous coal 
from a certain mine located at Petrolia, 
Pennsylvania, and that all of the bitu¬ 
minous coal produced at such mine is 
consumed by the applicant at its oil 
refinery located at Petrolia, Pennsyl¬ 
vania, 

Now. therefore. It is hereby ordered: 
That the provisions of Section 4 Part 
n (1) of the Bituminous Coal Act of 
1937 do apply to the bituminous coal 
produced by W. H. Daugherty and Sons 
Refining Company at its mine located 
at Petrolia, Pennsylvania, which is con- 
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sumed by that company at its oil re¬ 
finery at Petrolia, Pennsylvania, and 
such coal shall not be deemed subject 
to the provisions of Section 4 of the 
Bituminous Coal Act of 1937. 

Within fifteen (15) days from the date 
of this Order all interested parties are 
afforded the opportunity of filing a pro¬ 
test to this determination requesting a 
hearing on the application and protest. 
If no such protest be filed, this Order 
shall become effective fifteen (15) days 
from this date. 

Applicant shall apply annually here¬ 
after, and at such other times as the 
Commission may require, for renewal of 
this Order, and applicant shall file such 
accompanying reports as will enable the 
Commission to determine whether the 
facts as found in this Order continue 
to exist. 

The Secretary of the Commission is 
directed forthwith to mail a copy-of 
this Order to the applicant, to the Con¬ 
sumers* Counsel, and the Secretary of 
each District Board: and shall cause a 
copy hereof to be filed and made avail¬ 
able for inspection at each of the Sta¬ 
tistical Bureaus of the Commission; and 
shall cause a copy hereof to be published 
in the Federal Register. 

By order of the Commission. 

Dated this 8th day of February, 1939. 

I seal 1 F. Witcher McCullough, 
Secretary. 

|F. R. Doc. 39-485: Filed. February 10. 1939; 

10:05 a. m.] 


[Docket No. 594-PDJ 

Order in the Matter of the Application 
of General Refractories Company for 
Exemption 

At a regular session of the National 
Bituminous Coal Commission, held in 
its offices in Washington, D. C., on the 
8th day of February 1939. 

It appearing .That the above named ap¬ 
plicant having heretofore filed with the 
Commission its application for exemption 
from the provisions of Section 4 and the 
first paragraph of Section 4-A of the 
Bituminous Coal Act of 1937; and 
It appearing. After considering the al¬ 
legations made in the verified applica¬ 
tion of General Refractories Company, 
that applicant is the owner and producer 
of bituminous coal from a certain mine 
located at Salina, Westmoreland County, 
Pennsylvania; and that all of the bitumi¬ 
nous coal produced at such mine is con¬ 
sumed by the applicant at its refractory 
located at Salina, Westmoreland County, 
Pennsylvania. 

Now, therefore. It is hereby ordered: 
That the provisions of Section 4 Part 
II (1) of the Bituminous Coal Act of 
1937 do apply to the bituminous coal 
produced by General Refractories Com¬ 
pany at its mine located at Salina, West¬ 
moreland County, Pennsylvania, which is 
consumed by that company at its re¬ 
fractory located at Salina. Westmoreland 
County, Pennsylvania, and such coal 
shall not be deemed subject to the provi¬ 


sions of Section 4 of the Bituminous 
Coal Act of 1937. 

Within fifteen (15) days from the date 
of this Order all interested parties are 
afforded the opportunity of filing a pro¬ 
test to this determination requesting a 
hearing on the application and protest. 
If no such protest be filed, this Order 
shall become effective fifteen (15) days 
from this date. 

Applicant shall apply annually here¬ 
after, and at such other times as the 
Commission may require, for renewal of 
this Order, and applicant shall file such 
accompanying reports as will enable the 
Commission to determine whether the 
facts as found in this Order continue to 
exist. 

The Secretary of the Commission is di¬ 
rected forthwith to mail a copy of this 
order to the applicant, to the Consumers* 
Counsel, and the Secretary of each Dis¬ 
trict Board; and shall cause a copy 
hereof to be filed and made available for 
inspection at each of thfe Statistical Bu¬ 
reaus of the Commission; and shall cause 
a copy hereof to be published in the 
Federal Register. 

By order of the Commission. 

Dated this 8th day of February, 1939. 

fsEALl F. Witcher McCullough, 

Secretary. 

[F. R. Doc. 39-490; Filed, February 10, 1939; 

10:07 a. m.[ 


DEPARTMENT OF AGRICULTURE. 

Agricultural Adjustment Administra¬ 
tion. 

[ Docket No. A-90 0-901 

Notice of Hearing With Respect to 
Proposed Marketing Agreement and 
Order Regulating Handling of Fresh 
Bartlett Pears, Plums. Peaches, Apri¬ 
cots, and Cherries Grown in the 
State of California 

Whereas, under Public Act No. 10, 
73rd Congress, as amended, and as re¬ 
enacted and amended by the Agricul¬ 
tural Marketing Agreement Act of 1937, 
(hereinafter referred to as the “act**) 
notice of hearing is required In connec¬ 
tion with a proposed marketing agree¬ 
ment or a proposed order, and the Gen¬ 
eral Regulations; Series A, No. 1, as 
amended, of the Agricultural Adjustment 
Administration, United States Depart¬ 
ment of Agriculture, provide for such 
notice; and 

Whereas, the Secretary of Agriculture 
of the United States has reason to be¬ 
lieve that the execution of a marketing 
agreement and the issuance of an order 
will tend to effectuate the declared policy 
of said act with respect to such handling 
of fresh Bartlett pears, plums, peaches, 
apricots, and cherries grown In the State 
of California as is in the current of in¬ 
terstate or foreign commerce or which 
directly burdens, obstructs, or affects in¬ 
terstate or foreign commerce; 

Now, therefore, pursuant to the said 
act and said general regulations, notice 


is hereby given of a hearing to be held 
on a proposed marketing agreement and 
a proposed order regulating such han¬ 
dling of fresh Bartlett pears, plums, 
peaches, apricots, and cherries grown in 
the State of California, in the Audi¬ 
torium, Native Sons Building, 11th and 
J Streets, Sacramento, California, on 
February 27, 1939, at 9:30 a. m. t p. s. t. 

This public hearing is for the purpose 
of receiving evidence as to the general 
economic conditions which may necessi¬ 
tate regulation in order to effectuate the 
declared policy of the act and as to the 
specific provisions which a marketing 
agreement and order should contain. 

The proposed marketing agreement 
and the proposed order each provides, 
in similar terms, a plan for the regula¬ 
tion of such handling of the aforesaid 
fresh Bartlett pears, plums, peaches, 
apricots, and cherries grown in the State 
of California as is in the current of in¬ 
terstate or foreign commerce or which 
directly burdens, obstructs, or affects in¬ 
terstate or foreign commerce. Among 
other matters relating to such regula¬ 
tion, the proposed marketing agreement 
and order provide for: (a) the estab¬ 
lishment of a Control Committee consist¬ 
ing of twenty-five members, thirteen of 
whom shall represent producers and 
twelve of whom shall represent han¬ 
dlers, and a Commodity Committee for 
each of the fruits included in the pro¬ 
posed marketing agreement and order; 

(b) regulation of shipments by grade or 
size, or both, and inspection of shipments 
by a duly authorized representative of 
an approved inspection service during 
periods when regulation is in effect; 

(c) prohibition of unfair trade practices: 

(d) regulation of daily shipments; (e) 
regulation of distribution of fruit In 
particular controlled marketing areas; 
(f) establishment of a surplus pool; (g) 
limitation of shipments by period prora¬ 
tion; (h) levying of assessments to cover 
expenses of administration; and (i) re¬ 
ports to the Committees by handlers. 

Copies of the proposed marketing 
agreement and proposed order may be 
procured from the Hearing Clerk, Office 
of the Solicitor, Room 0316, South Build¬ 
ing, United States Department of Agri¬ 
culture, Washington, D. C., and said pro¬ 
posed marketing agreement and order 
may be inspected in said Room 0316, 
South Building. 

I seal] H. A. Wallace. 

Secretary of Agriculture. 

Dated: February 10, 1939. 

[F. R. Doc. 39-495; Filed, February 10, 1939; 

12:45 p. m-1 


SECURITIES AND EXCHANGE COM¬ 
MISSION. 

United States of America—Before the 
Securities and Exchange Commission 

At a regular session of the Securities 
and Exchange Commisison held at its 
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office in the City of Washington, D. C., 
on the 7th day of February 1939. 

| File No. 1-2283J 

In the Matter of Halifax Tonopah Min¬ 
ing Company Assessable Capital 
Stock, Par Value 10c 

ORDER SETTING HEARING ON APPLICATION TO 
STRIKE FROM LISTING AND REGISTRATION 

The Salt Lake Stock Exchange, pur¬ 
suant to Section 12 (d) of the Securities 
Exchange Act of 1934, as amended, and 
Rule X-12D2-1 (b) promulgated there¬ 
under. having made application to strike 
from listing and registration the Assess¬ 
able Capital Stock, Par Value 10*, of 
Halifax Tonopah Mining Company; and 
The Commission deeming it necessary 
for the protection of investors that a 
hearing be held in this matter at which 
all interested persons be given an oppor¬ 
tunity to be head; 

It is ordered. That the matter be set 
down for hearing at 10 A. M. on Thurs¬ 
day, March 9, 1939, at the office of the 
Securities and Exchange Commission, 
1706 Welton Street, Denver, Colorado, 
and continue thereafter at such times 
and places as the Commission or its of- 
cer herein designated shall determine, 
and that general notice thereof be given; 
and 

It is further ordered. That John G. 
Clarkson, an officer of the Commission, 
be and he hereby is designated to ad¬ 
minister oaths and affirmations, sub¬ 
poena witnesses, compel their attend¬ 
ance, take evidence, and require the pro¬ 
duction ' of any books, papers, corre¬ 
spondence, memoranda or other records 
deemed relevant or material to the in¬ 
quiry, and to perform all other duties in 
connection therewith authorized by law. 
By the Commission. 

Lseal] Francis P. Brassor, 

Secretary. 

[F. R. Doc. 39-492: Filed, February 10. 1939: 

11:14 a. m.J 


United States of America—Before the 
Securities and Exchange Com?nis$ion 

At a regular session of the Securities 
and Exchange Commission held at its 
office in the City of Washington, D. C., 
on the 8th day of February 1939. 


I File No. 1-4881 

In the Matter of Holland Furnace Com¬ 
pany <A Michigan Corporation) Com¬ 
mon Stock, No Par Value, and $5 
Cumulative Convertible Preferred 
Stock, No Par Value 

ORDER SETTING HEARING ON APPLICATION TO 
STRIKE FROM LISTING AND REGISTRATION 

The New York Stock Exchange pur¬ 
suant to Section 12 (d) of the Securities 
Exchange Act of 1934, as amended, and 
Rule X-12D2-1 (b) promulgated there¬ 
under, having made application to strike 
from listing and registration the Common 
Stock, No Par Value, and $5 Cumulative 
Convertible Preferred Stock. No Par 
Value, of Holland Furnace Company (A 
Michigan Corporation); and 
The Commission deeming it necessary 
for the protection of investors that a 
hearing be held in this matter at which 
all interested persons be given an op¬ 
portunity to be heard; 

It is ordered, That the matter be set 
down for hearing at 10 a. m. on Monday, 
March 20,1939, at the office of the Securi¬ 
ties and Exchange Commission, 120 
Broadway, New York City, and continue 
thereafter at such times and places as 
the Commission or its officer herein 
designated shall determine, and that gen¬ 
eral notice thereof be given; and 
It is further ordered. That A. C. 
Humphreys, an officer of the Commission, 
be and he hereby is designated to ad¬ 
minister oaths and affirmations, 
subpoena witnesses, compel their attend¬ 
ance, take evidence, and require the pro¬ 
duction of any books, papers, correspond¬ 
ence. memoranda or other records deemed 
relevant or material to the inquiry, and 
to perform all other duties In connec¬ 
tion therewith authorized by law. 

By the Commission. 

[seal] Francis P. Brassor, 

Secretary. 

fF. R. Doc. 39-494: Filed. February 10, 1939* 
11:14 a. m.J 


United States of America—Before the 
Securities and Exchange Commis¬ 
sion 

At a regular session of the Securities 
and Exchange Commission held at its 


office in the City of Washington, D. C., 
on the 8th day of February 1939. 

(File No. 1-23821 

In the Matter of Application of the 
New York Stock Exchange to Strike 
From Listing and Registration the 
Three-Year 6% Notes, Due October 
1, 1938, of The New York. Chicago 
and St. Louis Railroad Company 

ORDER SETTING HEARING ON APPLICATION 
TO STRIKE FROM LISTING AND REGISTRA¬ 
TION 

The New York Stock Exchange pur¬ 
suant to Section 12 (d) of the Securities 
Exchange Act of 1934, as amended, and 
Rule X-12D2-1 (b> promulgated there¬ 
under, having made application to strike 
from listing and registration the Three- 
Year 6% Notes, due October 1, 1938. of 
The New York, Chicago and St. Louis 
Railroad Company; and 
The Commission deeming it necessary 
for the protection of investors that a 
hearing be held in this matter at which 
all interested persons be given an oppor¬ 
tunity to be heard; 

It is ordered, That the matter be set 
down for hearing at 10 A. M. on Tuesday. 
March 7, 1939, in Room 1101. Securi¬ 
ties and Exchange Commission Bldg., 
1778 Pennsylvania Ave., N. W., Wash¬ 
ington. D. C., and continue thereafter 
at such times and places as the Commis¬ 
sion or its officer herein designated shall 
determine, and that general notice 
thereof be given; and 
It is further ordered. That James G. 
Ewell, an officer of the Commission, be 
and he hereby is designated to admin¬ 
ister oaths and affirmations, subpoena 
witnesses, compel their attendance, take 
evidence, and require the production of 
any books, papers, correspondence, 
memoranda or other records deemed 
relevant or material to the inquiry, and 
to perform all other duties in connection 
therewith authorized by law. 

By the Commission. 

[seal] Francis P. Brassor. 

Secretary. 

fF. R. Doc. 39-493: Filed. February 10. 1939: 
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